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TRANSGENDER SCIENCE: How MIGHT IT SHAPE THE
WAY WE THINK ABOUT TRANSGENDER RIGHTS?1

Dr. Sam Winter*
"If people ask me why I used to be a boy and now I'm a girl I would say I have a
girl's brain and a boy's body, and I think like a girl but I just have a boy's body,
and it's different than you.... It's okay to be different... It's okay to be different because it just matters who you are, it doesn't matter if you're different
than anybody else, it just matters if you're having a good time and you like who
you are" (Jazz, six years old, talking about being transgender), z
This paper presents some of what we know about transpeople; individuals identifying and presenting as members of a gender other than the one that matches
their assigned sex at birth (a condition often called gender identity variance).
In doing so I will address other key terms such as sex, gender, intersex, gender
dysphoria, gender identity disorder, gender transition, brain sex and gender
affirmative healthcare. I will examine transgenderstigma and its consequences,
arguing that many transpeople get caught in a stream leading from stigma to
sickness and early death. A common thread underlying the stigma is the belief
that transwomen are not authentically female (and transmen not authentically
male). I look at how modern brain sex research is throwing this belief into
doubt, suggesting that transwomen may, in an important biological sense, be
female (and transmen male). Finally, I suggest what this might mean in terms
of legal rights that transpeople could reasonably expect to enjoy in a progressive,
liberal society such as most of us wish Hong Kong to be.

Sex and Gender
The case of W spotlights the fact that sex and gender, both terms
referring to maleness and femaleness, are somewhat different.3 Sex is
about one's biological maleness or femaleness, as it may be observed in

B.Sc., P.G.D.E., M.Ed., Ph.D., Associate Professor, Faculty of Education, University of Hong
Kong.
1 Based on a paper "Identity and Expression: Transgender People in Gendered Cultures", pre
sentedi at a one-clay symposium 'Challenging Gender: Gender Challenges', 11 December,
2010.
2 Speaking in "My Secret Self: A Story of Transgender Children", "20/20", Episode 36, Season

30, 2006-2007, first aired on US ABC Network 27 April 2007.
SSee for example M. Diamond "Sex and Gender Are Different: Sexual Identity and Gender

Identity Are Different", (2002). Clinical Child Psychology and Psychiatry 7, 3: 320-34.
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chromosomes, gonads, hormones and genitals (as well as post-pubertal
secondary sexual characteristics). The sex assigned to a newborn at birth
(assigned sex), and his/her legal status (as male or female) is usually based
on a cursory inspection of his/her genitals. Yet the genitals are simply
the most visible result of a nine month process of sexual differentiation
during which chromosomes prompt development of gonads that release
sex hormones that in their own turn prompt genital development. For
most individuals this complicated process is straightforward in its effects.
Things are less straightforward where intersex individuals are concerned
(those experiencing a "disorder of sex development"), whose sexual
biology is more complicated, and who may represent as many as 2% of
births. 4 The genitals of intersex newborns may be ambiguous, prompting difficulties assigning sex at birth. The genitals may be inconsistent
with other aspects of biological sex, and secondary sex characteristics
may develop that are inconsistent with assigned sex. Assigned sex (and
therefore legal sex as recorded on a birth certificate or family register)
may be called into question. We now know that professionals determining an intersex child's sex at birth (and advising parents whether to raise
their child as male or female) sometimes get things wrong. Some intersex
individuals grow up identifying in a way contrary to assigned sex. 5 Interestingly, their success in challenging their legal sex sometimes surpasses
that of transpeople.6 No evidence has been presented that W is intersex
(in the sense I have so far used the term). But, when I return to the topic
later, it will be to argue that W (and other transpeople) should indeed be
regarded as intersex.
Gender is about psychological maleness and femaleness. Put bluntly,
it is about what is between your ears, not what is between your legs (or
for that matter what is inside your body). Gender identity is one's sense
of one's maleness or femaleness. Gender expression is one's gender iden-

M. Blackless, M., A. Charuvastra, A. Derryck, A. Fausto-Sterling, K. Lauzanne, and E. Lee.
"How Sexually Dimorphic Are We? Review and Synthesis", (2000) American Journal of Human
Biology 12, 2: 151.
P Cohen-Kettenis and E Pfafflin. Transgenderism and Intersexuality in Childhood and Adolescence:
Making Choices (Thousand Oaks: Sage, 2003).
6 Compare, for example, two recent decisions in the Supreme Court of the Philippines: Silverio v
Republic of the Philippines (First Division, G.R. No.174689, 22 October 2007), and Republic of
the Philippines v Jennifer B. Cagandahan (Second Division, G.R. No.166676, 12 September
2008). The first case involved a transperson seeking legal gender status as female, the second

4

an intersex individual seeking status as male. Each individual had successfully petitioned a
lower court to correct a birth certificate. The Office of the Solicitor General had in each case
appealed. The lower court decision was reversed in the first case, but upheld in the second.
From the judgements it is clear that Cagandahan benefitted from evidence presented showing
an underlying biological condition. No biological evidence was made available to the Court
in Silverio's case.
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tity expressed in one's appearance and behaviour. Gender expression
is often influenced by gender stereotypes; beliefs about how males and
females appear and behave (or at least should). Most of us have a gender
identity matching our assigned sex, and develop gender expression patterns matching our gender identity (and perhaps also matching gender
stereotypes prevalent in our culture and time). Anyone meeting W can
confirm that she has the appearance and behaviour that we in our culture
and time associate with female, and which matches her gender identity
as female.
Most of us do not bother to ask ourselves how a baby assigned male at
birth becomes a man (or how one assigned female becomes a woman). For
a long time the most influential view was that male babies become men and
female babies become women because they are raised that way.' The contemporary scientific consensus, increasingly well established, is that gender, while itself a psychological phenomenon, rests on biology; that there
is fifth component of biological sex (beyond chromosomal, gonadal, hor8
monal and genital sex), often called brain sex (also called brain gender).
Some babies are born with a male brain, others with a female brain. I shall
have reason to return to brain sex.

Transgender
As the name suggests, transgender people cross gender boundaries,
not only in terms of how they present to others (affirmed gender
expression) but also in terms of who they feel they are (affirmed gender identity). Their experience has been described as gender identity
variance. 9 Seen from this perspective, transgender is fundamentally
different from either transvestism or homosexuality. Transvestism
(cross-dressing) is about how you like to dress, whether for sexual
relief, relaxation or just simple recreational pleasure. 1" Homosexuality is about who you are physically and romantically attracted to and

J. Money, J Hampson, and J Hampson. "Imprinting and the Establishment of Gender Role",
(1957) Archives of Neurology and Psychiatry 77: 333-36.
For example, A. Moir and D. Jessel. Brain Sex: The Real Difference between Men and Women

(New York: Delta, 1989); and M. Hines, Brain Gender (New York: Oxford University Press,
2004).
9See for example the World Professional Association for Transgender Health (WPATH) Standards of Care, Sixth Revision, p 8, available at http://www.wpath.org/documents2/socv6.pdf
(visited 15 Feb 2011).
10 See S. Rathus, J Nevid, and L. Fichner-Rathus. Human Sexuality in a World of Diversity. 8th
Edition (Boston: Pearson, 2011).
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who you have sex with; it is about sexual orientation and behaviour.11
Transgender is about the gender in which you identify, as male or
female.12

W sees herself as heterosexual. She has good reason to do so. She
has identified as a woman for most of her life, has the genital anatomy
of a woman, and no longer has either male gonads or the testosterone
they produce. She regards her feelings for her boyfriend as heterosexual. He almost certainly regards his feelings in the same way. Most
contemporary researchers and clinicians in the field would share their
view. In many jurisdictions worldwide the law would share that view
too. She would have the right to marry her boyfriend, and their union
would be regarded as heterosexual (not, note, as a same-sex union).
The Hong Kong Government, and the judge in her case, evidently
do not see things this way. Ironically, the Government (and we may
reasonably conclude the judge also) would allow her to marry a girlfriend; a marriage that W, her partner, most researchers and clinicians and (I suggest) much of the Hong Kong public would consider
homosexual.13

Gender identity variance is neither a modern or Western phenomenon; rather it is evidently a universal and timeless facet of human diversity.14 It remains unknown why some people become transgender (and why
most people do not). Theories are numerous, being broadly psychosocial

1

Ibid.

12 There is a degree of simplification here. In the West nowadays increasing numbers of trans-

people have begun to identify as belonging to both genders, or to neither. For them the prefix "trans" arguably means not so much changing genders (transforming) or crossing genders
(transferring) but going beyond (transcending). Note also that the gender pluralist cultures of
pre-modern Southeast Asia and elsewhere embraced the idea that there were more than two
sex/genders (see M. Peletz, writing about Southeast Asia in his book Gender Pluralism:Southeast
Asia since Early Modern Times (New York: Routledge, 2009).
13 The vast majority of Asian transwomen, like W are evidently heterosexual (attracted to men).
A list of research references can be found at Footnote 52 in S. Winter "Lost in Transition:
Transpeople, Transprejudice and Pathology in Asia." (2009) International Journal of Human
Rights 13, 2/3: 357-82.
14 Groups of transpeople are evident throughout (for example) the Asia-Pacific region. This writer
knows of groups throughout Hong Kong and the rest of East Asia (Korea, Japan, China and
Taiwan); Southeast Asia (Singapore, Myanmar, Laos, Vietnam, Cambodia, Thailand, Malaysia,
Indonesia, and the Philippines); South Asia (India, Nepal, Pakistan, Bangladesh, Sri Lanka);
Middle East (Turkey, Oman, Iran, Kuwait, and Israel); Central and North Asia (Kyrgyzstan,
Kazakhstan and Mongolia); and the Pacific Islands (such as Okinawa, Hawaii, Samoa, Tonga
and Tuva). In some of these societies gender identity variance throws down deep anthropological roots, with transpeople once performing respected and valued roles as dancers, singers,
musicians, actors, healers, teachers, and spirit mediums.
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or biological.15 Evidence for the latter has recently grown. I shall list
some of the evidence later in this paper.
Transgender is not so rare as is often thought. Commonly cited
(Western) figures (between 1:11,900 and 1:37,000 for transwomen and
1:30,400 and 1:107,000 for transmen) are from counts of those approaching government-sponsored clinics for surgery.16 However, many transpeople do not seek surgery, or obtain it in private clinics (sometimes
overseas) not showing up in the data for the geographical area in which
figures are collected. Moreover, figures such as those provided above are
quite old. As surgical techniques improve the numbers of transpeople
seeking treatment likely increase; recent UK data suggests the number
may be doubling every five years. 17 Recent estimates now indicate relatively large numbers of gender dysphoric people; perhaps as many as
1:500 adults. 8 Interestingly, this figure broadly corresponds to estimates
of the size of some transwomen's communities in Asia (1:600 in India
and 1:300 in Thailand). 1 9
Assigned males identifying as female are often called transgirls
or transwomen. Assigned females identifying as male are often called
transboys or transmen.2 0 The vast majority of transpeople recall having childhood gender issues, questioning their gender assignment, and

15 For two reviews see R. Ettner, "The Etiology of Transsexualism" in Principles of TransgenderMed-

icine and Surgery, edited by R. Ettner, S. Monstrey and A.E. Eyler (New York: Haworth Press,
2007); and Chapter 4 of P Cohen-Kettenis and E Pfafflin. Transgenderism and Intersexuality in
Childhood and Adolescence: Making Choices (Thousand Oaks: Sage, 2003). Part of the difficulty
in identifying an aetiology for transgender arises out of the diversity of the population; transmen v transwomen, dysphoric versus non-dysphoric, transitioned v not transitioned, social v
physical transition, etc.
16 See figures quoted on p 2 of WPATH Standards of Care, available at http://www.wpath.org/
documents2/socv6.pdf (visited 15th Feb 2011).
17 GIRES (Gender Identity Research and Education Society) "Gender Variant People in the
UK: Prevalence, Incidence, Growth and Geographic Distribution" June 2009: GIRES website.
http://www/gires.org.uk/assets/Medpro-Assets/Prevalence20l0.pdf (visited 15 Feb 2011).
1EF Olyslager and L. Conway (2007) "On the Calculation of the Prevalence of Transsexualism."
Paper presented at the WPATH 2 0th International Symposium, Chicago, Illinois, 5-8 September 2007.
19 For more information, and sources, see S. Winter "Lost in Transition: Transpeople,
transprejudice and pathology in Asia" (2009) InternationalJournal of Human Rights, 13, 2-3,
365-390.
20 Assigned males identifying as female may be described (and may label themselves) in other ways;
for example as "MtF transpeople", as "women of transgender experience", or simply as "women".
Corresponding terms are available for transmen. Transpeople may also identify as transsexual,
though this term is unpopular in some sections of the international trans-community, due to the
fact that it is a diagnostic category in the current edition of the World Health Organisation'
International Classification of Diseases. The term transsexual is most often used to describe
those who have undergone or intend to undergo genito-gonadal surgery. In past decades it was
common for medical researchers, clinicians and others (but not transpeople themselves) to refer
to transwomen as "male transsexuals" and transmen as "female transsexuals". Such terms deny
transpeople their affirmed identities and are increasingly viewed as offensive.
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identifying in a gender inconsistent with their assigned sex early on in
life. 21 From her early childhood W apparently hated being assigned to
the male sex, and had an aversion to her male genitals. She identified
as female from around 12 or 13 years of age, some twenty years before
the judicial review. 22 Some transgender children appear to outgrow their
gender issues. W evidently did not.
Helping transpeople towards gendered well-being
Many transpeople experience gender dysphoria (defined by the American
Psychological Association as "aversion to some or all of those physical
23
characteristics or social roles that connote one's own biological sex").
For some transpeople the dysphoria relates to their gendered social role;
the social behaviour, dress and overall appearance expected of them.
Their bodies may not bother them. For others the dysphoria is more
fundamental, and involves distress about their physical sexual characteristics (distress that may only abate after surgery to change those characteristics). For these individuals the bodily changes that come about during
puberty and adolescence can make for a very difficult time indeed. This was
the case for W. She made a social transition to the female gender (adopting female dress and general appearance, and choosing a female name)
several years before the judicial review. She decided to take hormones from
around that time. Still this was not enough; she felt a deep need for physical transition.24 She therefore approached a government clinic in search
25
of healthcare that would lead up to and include genito-gonadal surgery.

21 Here a very large number of studies could be cited. Suffice it to include two by the current

author in countries close to Hong Kong: (a) S. Winter "Thai Transgenders in Focus: Demographics, Transitions and Identities." (2006) InternationalJournal of Transgenderism 9,1: 15-27;
(b) S. Winter, S. Rogando-Sasot, and M. King. "Transgendered Women of the Philippines"
(2007) InternationalJournal of Transgenderism 10, 2: 79-90.
22 From the mental health assessment reports presented as evidence in the judicial review.
23 See p 37 of the APA's Report of the Task Force on Gender Identity and Gender Variance.
(Washington DC: American Psychiatric Association, 2008).
See n 22 above. An additional source is the author's own conversations with W.
2' Genito-gonadal surgery is often viewed as sex reassignment surgery Many of those undergoing it
prefer to call it gender affirmation (or gender confirmation) surgery. In Hong Kong key aspects
of genito-gonadal surgery are (for transwomen) removal of the penis and both testes, and the
construction of a vagina, or (for transmen) removal of the ovaries, uterus and vagina, and construction of a penis. It should be noted that both procedures involve sterilization. Depending on
their needs and the healthcare resources they have access to, transpeople commonly undergo
other surgeries such as facial feminisation, voice, thyroid cartilage and breast surgery. Other
(non-surgical) aspects of sex reassignment include hormone therapy (enhancing affirmed gender, and suppressing assigned sex) and other medical, paramedical and counselling procedures
(hair removal, silicone injections, training of voice training, make-up and deportment etc).
The term sex reassignment surgery is usually used to refer only to genito-gonadal surgery. One
reason is that, in many of those jurisdictions in which transpeople can change legal sex status,
the right is contingent on this surgery having been done.
24
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Gender transition healthcare in Hong Kong broadly follows the
WPATH Standards of Care. These Standards aim to help mental health
professionals, surgeons and others providing healthcare support the
transperson towards "lasting personal comfort with the gendered self in
order to maximize overall psychological well-being and self-fulfillment.2 6
Following the Standards, the Hong Kong surgeon providing genitogonadal surgery (the Hospital Authority has so far made use of only one
such surgeon) requires that two mental health specialists should first
diagnose the transgender patient to be suffering from gender identity
disorder (GID),27 a condition involving both gender identity variance
and gender dysphoria. W was judged to experience both, and this was
clearly key to her being diagnosed with GID.
Interestingly, in their reports on W prior to genito-gonadal surgery,
the psychologist, psychiatrist and social worker (those charged with
assessing and caring for her mental health) consistently referred to her
using male pronouns, declining pronouns matching the gender in which
she had identified for around twenty years and so greatly sought acceptance. Ironically, both the Chief of the Immigration Department section
dealing with Births, Deaths and Marriage Registrations, and the Assistant Secretary for Security of the Security Bureau, paid W the respect of
referring to her using female pronouns (though they were careful to note
they did so for convenience only).
As we have seen already, mainstream psychiatry constructs gender
identity variance and gender dysphoria as gender identity disorder. One
might reasonably infer from this mental disorder diagnosis that psychotherapy might help transpeople re-orient to become "cisgender" (the
term often used to denote people whose affirmed gender identity matches
assigned sex). There appears to be no evidence that such reorientation
approaches (sometimes called "reparative" or "conversion" therapies)
actually work. Three leading specialists recently concluded: "... most
specialists concede that psychotherapy aimed at 'adjusting the mind to
the body' is not an effective treatment. Indeed, there are no demonstra28
ble, successful conversions of transsexual persons via psychotherapy.)

26 WPATH, formerly known as HBIGDA (the Harry Benjamin International Gender Dysphoria Association), is the only international professional organisation exclusively devoted to the
understanding and healthcare of transpeople. WPATH publishes, and regularly revises, the Standards of Care. Available at http://www.wpath.org/documents2/socv6.pdf (visited 15 Feb 2011).
27

Gender Identity Disorder is listed as a mental disorder in DSM-IV (Diagnostic and Statistical
Manual of Mental Disorders: Fourth Edition. (Washington DC: American Psychiatric Association, 1994) and ICD-10 (International Statistical Classification of Diseases and Related Health
Problems (10th Revision) 2nd ed (Geneva: World Health Organisation, 2004).

28

Page 89 in S. Monstrey, G. De Cuypere and R. Ettner 'Surgery: General Principles', Chapter 5
in R. Ettner, S. Monstrey, and A. E. Eyler. (Eds) Principles of Transgender Medicine and Surgery
(New York: Haworth Press, 2007).
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It therefore appears that beyond a possibly malleable period in early
childhood a person's gender identity can be changed no more easily than
a cisgender person's can. 29
Gender affirmative care, unlike reorientation approaches, is aimed at
helping the individual become more comfortable in his or her affirmed
gender (for example, helping a transwoman live as a woman). In many
cases it involves "adjusting the body to the mind".3 The approach has
a much better track record than the reorientation approaches described
earlier. For example, patient regret after genito-gonadal surgery is rare
(estimated at 1-2%). Monstrey, De Cuypere and Ettner, writing about
sex reassignment surgery, note that even those patients with severe surgical complications seldom, if ever, regret undergoing surgery, and that
surgery reduces the risk of suicide, suicide attempts or even suicidal
thoughts. 1 W underwent genito-gonadal surgery a couple of years before
2
the judicial review.
The medical procedures involved in gender transition healthcare are
often painful and irreversible, especially where genito-gonadal surgery is
involved. It is reasonable to conclude from this that a patient undergoing
such procedures is not making a casual lifestyle choice. Indeed, I have
never known patients undergo such surgery except through courage (to
face the pain, risks and long convalescence), commitment (to live the
rest of their life in their affirmed gender) and certainty (that they will
be happier with the surgery than without). One can assume W displayed
that courage, commitment and certainty.
WPATH has issued a Statement of Medical Necessity in regard to
all gender-transition care. It represents the scientific and professional
consensus about what is clinically appropriate, beneficial and effective
for the care and well-being of transpeople. The Statement provides a
long list of procedures (social and medical) that may be necessary for
successful transition. One of them is genito-gonadal surgery. WPATH
stresses that medical procedures like genito-gonadal surgery are not
experimental, cosmetic, elective or optional, or for the mere convenience of the patient; rather they may be medically necessary for the
treatment of the diagnosed condition (gender identity disorder). Since

29

For a review of some of the (controversial) therapy aimed at modifying children's gender identity see P. Cohen-Kettenis and F. Pfafflin. Transgenderism and Intersexuality in Childhood and
Adolescence: Making Choices. Thousand Oaks: Sage, 2003.

30See n 28 above.
5o Monstrey, C. De Cuypere and R. Ettner (2007). Page 97 in R. Ettner, S. Monstrey, and
A. E. Eyler. Principles of Transgender Medicine and Surgery (n 28 above).
32 Source, author's own conversations with W.
31
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the Government of Hong Kong subsidises from the public purse much of
the transition-related healthcare provided through the Hospital Authority (including that provided for W), it is reasonable to conclude that
both agree with much of what is on WPATH's list. WPATH's list of procedures includes "sex change on identity documents", something that,
had it been granted in the recent judicial review, would have given W
an opportunity to marry her boyfriend. 3 The Hong Kong Government's
willingness to subsidise gender transition medical care, and to issue a
new ID card (albeit only after sterilising surgery) is in stark contrast to its
refusal to allow any legal transition. The Government appears content
to offer with one hand, but withhold with the other. This remains the
situation facing W today.

Transprejudice
Our modern world is markedly sex- and gender-essentialist. We tend
to think in terms of two sexes. The law almost invariably does so." We
usually conceive of two genders, and expect that in any one person
sex and gender should match. Transpeople challenge this essentialism,
often prompting incomprehension, shock, embarrassment, fear, or even
disgust among family members, friends, classmates, neighbours, employers, workmates and throughout broader society.35 They consequently
become stigmatised, and are often believed defective ("broken" individuals contravening laws of nature), immoral (apparently contravening or
in denial over God's intended role for them), deceiving (homosexuals
living as they do in order to find same-sex partners more easily), and/or
sick (suffering from a mental disorder). These beliefs get communicated
in the media and by special interest groups, occasionally get reflected
in legal decisions and, in the case of the sickness belief, are validated
by mainstream psychiatry's designation of transpeople as suffering from

3

See p 2 of WPATH's Statement of Medical Necessity. Available at http://www.wpath.org/
documents/Med"/20Nec"/20on"/202008"/20Letterhead.pdf (visited 15 Feb 2011).
4 Exceptions are the recent decision in Nepal and India to recognise third gender voters. See
Thaindian News "Nepal Readies to Recognise Third Gender Voters". Available at http://www.
thaindian.com/newsportal/politics/nepal-readies-to-recignise-third-gender-voters- 100276484.
html. Visited 16 Feb 2011
35 For a fuller discussion of these problems as they pertain to Asia, see S. Winter "Lost in Transition: Transpeople, Transprejudice and Pathology in Asia" (2009) InternationalJournalof Human
Rights 13,2/3: 357-82.
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GID. 36 The common thread linking all four beliefs is the premise that
transwomen are really men (albeit unnatural, immoral, deceitful or
sick) and transmen are really women; a premise undermining claims of
transpeople (including of W) to recognition in their affirmed gender;
social or legal.
The consequences of stigma, now extremely well documented,37 can
be devastating. Transpeople worldwide are subject to prejudiced attitudes
and discriminatory behaviour at all levels of society. Some drop out of
school or are expelled, leave home or are kicked out. Many cannot find
housing or jobs, and find it difficult to access healthcare. They become
marginalised (socially, economically and legally), slide into poverty, and
get into risky situations (living on the street, involvement in sex work)
and risky behaviours (hormone and silicone abuse, other forms of drug
abuse, unsafe sex and intentional self-harm). Many experience gender
harassment, verbal abuse and/or violence (including sexual) from those
they know, strangers, and even police. The result is often poor mental
health and well-being; social anxiety and low self-esteem, depression,
helplessness and hopelessness. For some it is sickness and early (sometimes violent) death.3
In Hong Kong transpeople perhaps escape the worst effects of stigma;
violence and murder are not part of their daily experience. But they do

36 In the view of many the GID diagnosis psycho-pathologises diversity, turning difference

into mental disorder. The increasingly vocal and global STP2012 campaign (Stop TransPathologisation 2012) aims to force diagnostic reform by the time the fifth edition of the
American Psychiatric Association's psychiatric manual comes out in 2012 (expected publication now delayed to 2013). The arguments against current diagnostic practice are many, but
include well-substantiated claims that diagnosis as a mental disorder (a) promotes a stigmatising view of transpeople (a stigma that is particularly pernicious since it is not only transpeople's
behaviours that are pathologised, but also their identities); (b) prompts or reinforces prejudicial
attitudes and discriminatory behaviour, especially in the workplace and in relation to jobs that
involve responsibility; (c) undermines any willingness on the part of the medical community
to extend to transpeople an autonomy over their own healthcare (on the grounds that they
cannot be trusted to make decisions about their own bodies); (d) undermines transpeople's
claims for recognition in their affirmed gender (on the grounds that the transwoman, being
mentally-disordered, must logically be a disordered man, and the transman must logically be a
disordered woman); (e) encourages questionable reparative (=reorientation, conversion) therapies (as opposed to gender-affirming care that helps transpeople become more comfortable with
their (trans)gendered self. For more on these points and others see K. Winters, Gender Madness in American Psychiatry: Essays from the Struggle for Dignity (Dillon, Colorado: GID Reform
Advocates, 2008).
3 The research on transprejudice and its effects is now very substantial indeed. Here I cite

the most recent, by chance possibly the largest, study available:

J. Harrison, J. Herman,

J. Grant, J. Mottet, J. Tanis,

and M. Keisling. Injustice at Every Turn: A Report of the National Transgender Discrimination Survey. (Washington DC: National Centre for Transgendler Equality and
National Gay and Lesbian Task Force, 2011).
38Abuse of transpeople's rights are often common even in jurisdictions which have ratified or
acceded to instruments such as the ICCPR, ICESCR and UNCRC, and in which transpeople
therefore might reasonably expect to be protected under 'any other status' clauses.
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experience harassment and abuse, find it difficult to get and keep jobs,
and access rented housing, banking and other basic services. Government ID card policies make things worse. Transpeople are unable to get
gender-affirming ID cards unless they undergo genito-gonadal surgeryhighly invasive, prone to complications, and involving irreversible sterilisation. Moreover (as most of Hong Kong now knows) Hong Kong
transpeople are unable to gain legal recognition in their affirmed gender.
The Government's position is that "... the biological sexual constitution of an individual is fixed at birth and cannot be changed..."," an
entry in a birth register cannot be altered except where a clerical error
or an error of fact or substance has been made, 4 and that no such error
has been made in the case of W. The consequence is that W cannot
marry her boyfriend.

Brain Sex
There is accumulating evidence for a biological basis for our experience
of gender, and, for transpeople, a biological basis for their gender identity
variance. We know that biological sex is complicated, involving chromosomal, gonadal, hormonal and genital components. Now it seems that
there may be a fifth component; brain sex (also called brain gender),41
determined prenatally in much the way that genitals are - through the
action of sex hormones, but almost certainly at different critical periods
during pregnancy. If this is the case, we must consider the possibility that,
in one important aspect of biological sex, W has been a female all her
life.
A massive body of evidence from experimental research (involving
animals, intersex persons, and newborns and adults from the general
population) shows us that sex hormones have an effect on development
of the brain and upon gender-typed behaviour.42 A substantial body of
research on humans suggests a biological basis (what may be called a
"hard-wiring") for gender identity. First, there are studies of intersex

3

Passage in letter from Marriage Registration and Records Office to W's solicitors, dated 26
November 2008. Intriguingly, the cited passage continues: "...either by the natural development of organs of the opposite sex, or by medical or surgical means". The government's legal
advice therefore appears extreme indeed, ruling out a correction to the birth certificate even in
an obvious intersex case.
40Births and Deaths Registration Ordinance (s 27( 1)(a)).

41
42

See n 8 above.
M. Diamond "Clinical Implications of the Organizational and Activational Effects of
Hormones" (2009) Hormones and Behavior 55: 621-32.
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children who have rejected the gender in which they were consistently
(but as it turns out, misguidedly) raised.43 Then there are cases involving children who underwent genital trauma and surgical correction, and
then rejected the gender in which they had been (again misguidedly)
raised. 44 More evidence for a biological basis for gender identity comes
from studies showing raised levels of gender dysphoria in children of
mothers exposed to an anti-convulsant drug called DES (diethylstilboestrol) during pregnancy,45 and from twins research showing transgender
concordance rates many orders higher than the background prevalence
rate (i.e. the rate in the general population).46
Perhaps the most direct evidence for a biological basis for transgender
currently comes from studies examining sexually-dimorphic brain structures: structures in the brain known to take a different form or size in
men and women. In such studies it has been found that transpeople's
brains resemble those who share their gender identity rather than their
birth-assigned sex.4 7 Further evidence comes from studies of transgender
adults' handedness,48 digit ratios49 and fingerprint patterns5" (all understood to be markers for prenatal exposure to sex hormones), as well as
studies of transpeople's birth order,51 their maternal siblings,52 and transpeople's performance on sex-differentiated cognitive tests (upon which

" See for example a series of articles in a special issue of Archives of Sexual Behavior, 34, 4, 2005.
44 J. Colapinto As Nature Made Him: The Boy Who Was Raised as a Girl (New York: Harper
Collins, 2000).
4' A. Dessens, P Cohen-Kettenis, G. Mellenbergh, N. Van der Poll, J. Koppe, and K. Boer.
"Prenatal Exposure to Anticonvulsants and Psychosexual Development" (1999) Archives of
Sexual Behavior 28,1: 31-44.
46 For example, M. Diamond and S Hawk. "Transsexualism among Twins." Paper presented at
the Symposium of the Harry Benjamin International Gender Dysphoria Association, Gent,
September 2003.
4' There have been several such studies, revealing several such brain structures. The earliest study
was that of J Zhou, M. Hofman, L. Gooren, and D. Swaab. "A Sex Difference in the Human
Brain and its Relation to Transsexuality" (1995) Nature, 378: 68-70.
4' R. Green and R. Young. "Hand Preference, Sexual Preference, and Transsexualism" (2001)
Archives of Sexual Behavior 30:565-574.
49 H. Schneider, J. Pickel, and G. Stalla. "Typical Female 2nd-4th Finger Length (2d: 4d) Ratios
in Male-to-Female Transsexuals- Possible Implications for Prenatal Androgen Exposure"
(2006) Psychoneuroendocrinology 31,2: 265-69.
SR. Green, "Biological Markers of Transsexual Origins." Paper presented at the Symposium of
the Harry Benjamin International Gender Dysphoria Association, Galveston, 31 Oct-4 Nov

2001.

51 Ibid.
52

R. Green and E. Keverne. "The Disparate Maternal Aunt-Uncle Ratio in Male Transsexuals:
An Explanation Invoking Genomic Imprinting" (2000) Journal of Theoretical Biology 202,1:
55-63.
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their performance often resembles those cisgender people sharing their
gender identity, not their birth-assigned sex)."
In summary, this large body of evidence suggests a possible biological basis underlying (or predisposing some people towards) transgender. Much was reviewed in a 2006 paper co-authored by 20 leading
clinicians, researchers and others working in the field. 4 Since publication of that review more evidence has continued to stream in, much
of it suggesting a direct genetic influence on development of gender
55
identity.
There are inconsistencies in the research (for example, findings for
transwomen are not always matched by corresponding findings for transmen). More research (especially replication) is needed. Nevertheless
there is now clear evidence for a fifth component of biological sex- brain
sex - predisposing us all towards male and female gender expressions
and gender identities, and some of us towards gender development dissonant with other aspects of our biological sex. The implications of brain
sex research, a hard-wiring for gender identity development, are many.
Transpeople often claim they are females trapped in a man's body (or
vice versa) and that they have always felt that way. They often deny
that they are making a life-style choice but rather living according to
an inner imperative. They often reject the idea that they are mentally

53 For example, D. Hunt, J. Carr, and J. Hampson. "Cognitive Correlates of Biologic Sex and

Gender Identity in Transsexualism" (1981) Archives of Sexual Behavior 10,1: 65-77.
" M. Besser, S. Carr, P. Cohen Kettenis, B. Connolly, P De Sutter, M. Diamond, D. Di Ceglie,
Y. Higashi, L. Jones, E Kruijver, J. Martin, Z-J. Playdon, D. Ralph, T. Reed, R. Reid, W. Reiner,
D. Swaab, T Terry, P Wilson, and K. Wylie. "Atypical Gender Development- a Review"
(2006) InternationalJournal of Transgenderism 9,1: 29-44.
" For example: (a) A. Wisniewski, M. Prendeville, and A. Dobs. "Handedness, Functional
Cerebral Hemispheric Lateralization, and Cognition in Male-to-Female Transsexuals Receiving Cross-Sex Hormone Treatment" (2005) Archives of Sexual Behavior 34,2: 167-72; (b)
C. Beijsterveldt, J. Hudziak, and D. Boomsma. "Genetic and Environmental Influences on
Cross-Gender Behaviour and Relation to Behaviour Problems: A Study of Dutch Twins at
Ages 7 and 10 Years" (2006) Archives of Sex Behaviour 35: 647-58; (c) E. Bentz, L. Hefler,
U. Kaufmann, J. Huber, A. Kolbus, and C. Tempfer. "A Polymorphism of the CYP17 Gene
Related to Sex Steroid Metabolism Is Associated with Female-to-Male but Not Male-to-Female
Transsexualism" (2008) Fertility and Sterility 90,1: 56-59; (d) L. Hare, P. Bernard, E Sanchez,
P Baird, E. Vilain, T. Kennedy, and V. Harley. "Androgen Receptor Repeat Length Polymorphism Associated with Male-to-Female Transsexualism" (2009) Biological Psychiatry 65: 93-96;
(e) G. Rametti, B. Carrillo, E. Gomez-Gil, C. Junque, S. Segovia, A Gomez, and A. Guillamon.
"White Matter Microstructure in Female to Male Transsexuals before Cross-Sex Hormonal
Treatment. A Diffusion Tensor Imaging Study" (2010) Journal of Psychiatric Research 45,2:
199-204; (f) G. Rametti, B. Carrillo, E. Gomez-Gil, C. Junque, L. Zubiarre-Elorza, S. Segovia,

A. Gomez, and A. Guillamon. "The Microstructure of White Matter in Male to Female Transsexuals before Cross-Sex Hormone Treatment: A DTI Study" (2010) Journalof PsychiatricResearch.
E-publication ahead of print, 30 December; (g) E. Govier, M. Diamond, T. Wolowiec, and
C. Slade. "Dichotic Listening, Handedness, Brain Organisation, and Transsexuality" (2010)
InternationalJournalof Transgenderism 12, 3:144-54.
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disordered, and decry gender reparative therapies as doomed to failure.
In all these things they may be correct. Their pleas for gender-affirming
healthcare may rest on an intersex condition unlike those we have so far
been accustomed to; one in which brain sex develops in a way dissonant
with the rest of sexual biology. Their desire for control over their own
bodies and to decide their own healthcare may be as justified as are those
of intersex adults.
Transpeople's claims for equal opportunities in employment and in
education, health and other services, and to freedom from harassment,
abuse and violence, should surely not rest on biology. That said, their specific demand for gender recognition in all areas of life (social, economic
and legal) as members of their affirmed gender certainly does become more
persuasive when viewed in the light of available scientific evidence. This
paper began with Jazz, a 6-year-old transgirl, reflecting on the nature of
transgender. The science suggests her thoughts may be on the right track.
Viewed in the light of that science, W's quest to marry her boyfriend may
be a very just one indeed, albeit one not recognised by the judge in the
recent judicial review.

Some concluding thoughts
Finally, some reflections on the right of a transwoman (or transman)
to marry in Hong Kong in her (or his) affirmed gender. As a psychologist I know that many transpeople become socially isolated, finding it
difficult to find a life partner. This difficulty, further increasing their
social isolation, in turn increases risks of poor mental and physical
health and well-being; low self-esteem and self-hatred, helplessness,
depression, hopelessness, unintended self harm (drug use, unprotected
sex) and intended self harm (attempted and actual suicide). Marriage
confers social and emotional benefits to those who enter it. A prohibition on transgender marriage (specifically, heterosexual marriage of
the sort available to all other Hong Kong residents) makes finding a
life partner even more difficult. Transpeople are liable to pay a price.
Society also pays a price; in the undermining of any claim it may make
to be caring.
In contrast, the right to heterosexual marriage for transpeople would
enhance transpeople's quality of life and their mental and physical
health and well-being, as well as grounding Hong Kong transgender
rights more firmly in accumulating scientific evidence revealing a biological basis for transgender. It would also bring Hong Kong law into
line with an increasing number of jurisdictions worldwide, including ten
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in Asia. 56 Finally, it would have the effect of educating the Hong Kong
public towards greater inclusiveness, promoting respect, equality and
dignity for transpeople more broadly, and making for a more harmonious society.
The judge in the W case wondered whether Hong Kong was ready to
extend to transpeople the right to heterosexual marriage. He noted (and
it appeared to matter to him) that there was no evidence of a social consensus. In 2008 one of my colleagues Dr. Mark King, then a Ph.D. student, reported the results of the survey of attitudes towards transpeople,
conducted with a representative sample of 850 Hong Kong residents. 57
One of the key items was "post-operative transsexuals in Hong Kong
should have the right to marry in their own sex". Those who agreed
with the proposition outweighed those disagreeing by 5:2. Hong Kong
may indeed be ready, though the Hong Kong government (and one of its
judges) may not.

56 At the time of writing the Asian countries are Japan, South Korea, Indonesia, Iran, Kazakhstan,

Kyrgyzstan, and Turkey, and the three Chinese societies of the People's Republic, Taiwan and
Singapore. All allow changes in legal gender status for those who have undergone genitogonadal surgery. Elsewhere in the world, for example in Europe, there are moves to extend the
right to legal recognition of affirmed status (and the accompanying right to a heterosexual marriage) to all transpeople, regardless of surgical status, on the grounds that imposing sterilisation
as a precondition is harsh and (given so many other markers for transition) arbitrary, and also
unjust. WPATH shares this view. Its Statement of Medical Necessity, to which reference was
made earlier in this paper, notes: "Genital reconstruction is not required for social gender recognition, and such surgery should not be a prerequisite for document or record changes." (present
writer's emphasis). Such thinking also underpins the current UK legislation (United Kingdom
Government. "Gender Recognition Act" (2004)); and a recent German Constitutional Court
decision banning sterilisation as a condition for legal recognition of affirmed gender (See Jan
11, 2011 press release of the German Constitutional Court (in German) at http://www.bundesverfassungsgericht.de/entscheidungen/rs2011011llbvr329507.html (visited 21 Feb 2011)).
The same thinking is also evident in views expressed by Council of Europe's Commissioner for
Human Rights in his report Human Rights and Gender Identity (Strasbourg: Office of the Commissioner for Human Rights, Council of Europe, 2009). These views prompted a statement by
the Council's Committee of Ministers (Recommendation CMIRec(2010)5 to Member States on

Measures to Combat Discriminationon Grounds of Sexual Orientationor Gender Identity. 31 March
2010). See Appendix IV, para 20, stating "prior requirements, including changes of a physical
nature, for legal recognition of gender reassignment, should be regularly reviewed in order to
remove abusive requirements." https://wcd.coe.int/wcd/ViewDoc.jsp ?id= 1606669 (visited 21
February 2011).
57 M. King, "Transprejudice in Hong Kong: Chinese Attitudes Towards Transgenderism and
Transgender Civil Rights." (PhD thesis, Faculty of Education, University of Hong Kong, 2007).

