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Universality of rights is a basic principle.  The Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political Rights (ICCPR) each use general language to prohibit discrimination.  In addition, they list ten specific grounds on which discrimination is prohibited, followed by the open ended wording “or other status.”  
Nowhere in the body of United Nations (UN) treaties and declarations is there any reference to homosexuals, transsexuals, transgendered individuals or intersexuals.  Does the universality principle mean that homosexuals as homosexuals are equally entitled to human rights?  Over the years this question has had to be answered in national, regional and international human rights systems.  And it has to be answered, as well, for transsexuals, transgendered individuals and intersexuals.  These sets of individuals are now frequently grouped under the formula LGBTI (meaning lesbians, gays, bisexuals, transgenders and intersexuals).  After the introduction, this entry will look at human rights issues concerning (1) sexual orientation, (2) transsexuality, (3) gender expression, and (4) intersexuality.  

INTRODUCTION

There are two major arguments against equality rights for these groupings: one medical and the other religious or cultural.  
Medical arguments.  When the UN was founded it was widely believed that homosexuality was an illness or a psychological problem that perhaps could be prevented or cured.  Medical views of sexual and gender variation changed significantly in the twentieth century.  Various studies, the most famous being those of Alfred Kinsey, demonstrated that variations in sexual orientation were common.  The studies of Evelyn Hooker showed that psychological tests were unable to determine differences in adjustment between homosexuals and heterosexuals.  Other studies show that homosexual activity is common in various animal species.  
Homosexuality was removed from the list of pathological conditions by medical associations in the United States and United Kingdom in 1973, by the World Health Organization (WHO) in 1983, and by medical associations in many countries, including China in 2001.  In the early twenty-first century, medical experts generally assume that sexual orientation and gender identity are determined either genetically or physiologically.  This suggests they are not “chosen” and cannot be altered by treatment.  
The WHO declassification of homosexuality in 1983 is such an important indicator of changed views that the anniversary of the decision is often celebrated as the International Day against Homophobia (IDAHO).  
Religious and cultural arguments.  When the UN was founded, there were few, if any, public voices questioning the prevailing view that Judaism, Christianity and Islam each condemned homosexual acts as sinful.  Religiously based arguments are now frequently restated or supplemented by arguments that various forms of discrimination, such as a criminal law ban on ‘sodomy’, reflect conservative local values on sexual matters.  

Cultural and religious views have changed in major parts of the world.  In the early twenty-first century a number of Christian denominations accept homosexual members and clergy.  Others do not, or are conflicted on the issue.  Judaism, Christianity and Islam are each divided on the issues.  Other world religions seem much less troubled by the question.  
At the UN the main arguments against recognition are cultural and religious.  In 2003-2005 a resolution advanced by Brazil, stating that LGBTI individuals were equally entitled to human rights, was blocked from any debate or vote in the UN Commission on Human Rights.  It might have very narrowly passed if a vote had occurred.  The blockage was led by countries of the Organization of the Islamic Conference (OIC).  Christian-majority countries in the Commission supported the Brazilian resolution.  A similar statement in the General Assembly in December, 2008, was supported by 66 member states, basically from two of the UN’s official regions, the Western and Latin American groups.  An opposing statement was supported by 57, basically OIC and African.  The remaining 69 UN member states supported neither statement.
International human rights law does not permit a state to deny equality rights on the basis of traditional, social, cultural or religious views.  This is well established in the areas of sex and race.  It has been applied, as well, in cases involving sexual orientation and gender identity.  The constitution approved in Ecuador in 2008 specifically states that “culture cannot be invoked to attack constitutionally recognized rights.”  The Universal Declaration on Bioethics and Human Rights put forth by the United Nations Educational, Scientific, and Cultural Organization (UNESCO) supports cultural diversity, while stating that “it may not be invoked at the expense of human rights…”  Extreme acts, such as honor killings cannot be justified on the basis of local culture.  Nor, from the view of universal human rights, can culture justify the limiting or barring of women from formal education or driving cars.  Equally it does not justify antihomosexual criminal laws, or the denial of appropriate medical services to transsexuals.
Visibility.  One striking change in the later years of the twentieth century and the early years of the new millennium has been the increased visibility of lesbians, gay men and transsexuals.  A few decades ago it was not unusual for political leaders to claim, apparently sincerely, that there were no homosexuals in their country.  Such claims were made, for example, for India and China – and repeated in 2007 for North Korea.  Local homosexuality, when recognized as existing, was often blamed on foreign influences.  Low public visibility of local gay men, lesbians, transgenders and intersexuals allows discriminatory attitudes to continue unchallenged.  

In the early twenty-first century many gay men and lesbians who are well-known entertainers, politicians, judges and academics are “out.”  The first decade of the new century witnessed openly gay or lesbian individuals serving as mayors in Berlin and Paris, as cabinet ministers in the United Kingdom, Norway and Sweden and as prime minister in Iceland.  During the same period transsexual or transgender individuals were elected to office in national or regional legislatures in India, Italy, Japan and New Zealand.  The most famous modern dancer in China is transsexual, as is one of the best known popular singers in the Republic of Korea.

Legal recognition.  The first case to apply human rights principles to homosexuals was a challenge to an antihomosexual criminal law.  In Europe these laws have Christian origins.  Many countries in Europe had followed a French lead in repealing such laws.  France decriminalized homosexual acts in 1791 and 1810, followed by the Netherlands in 1811, Spain in 1822, Belgium in 1843, and Italy in 1889.  Russia decriminalized them in 1922, restoring a prohibition under Joseph Stalin in 1933.  In the post-war years decriminalization spread in Europe, North America, Australia, New Zealand and Latin America.  

Decriminalization had occurred in parts of the United Kingdom – in England, Scotland and Wales – but not Northern Ireland.  In the famous case of Dudgeon v. United Kingdom in 1981 the European Court of Human Rights held that the criminal law in Northern Ireland was in conflict with the European Convention on the Protection of Human Rights and Fundamental Freedoms (also referred to as the European Convention on Human Rights or ECHR).  This was the first decision, beyond the national level, that extended equal rights to homosexuals.  The decision has been repeated and expanded in later cases in the European system.  These decisions are accessible on the website of the ECHR (see the bibliography, below).  A parallel decision by the UN Human Rights Committee occurred in 1994 in Toonen v Australia (CCPR/C/50/D/488/1992), under the provisions of the ICCPR.
Although there continues to be no mention of homosexuals or sexual orientation in regional human rights treaties or UN treaties and declarations, specific references have occurred in significant documents or statements:  
(1) The 1997 Treaty of Amsterdam empowered the European Commission to prohibit discrimination on the basis of sexual orientation.  
(2) In 2000 the European Commission issued an Employment Equality Directive requiring all member states to prohibit discrimination in employment on the basis of sexual orientation. 
(3) Since 2002 the mandate of the UN special rapporteur on extrajudicial, summary and arbitrary executions has authorized examination of cases involving sexual orientation and gender identity. 
(4) The 2004 report of the special rapporteur on the right to health dealt in detail with sexual orientation and gender identity issues. 
(5) Beginning in 2006 the Economic and Social Council (ECOSOC) granted ‘consultative status’ to certain non-governmental organizations (NGOs) representing LGBTI persons (after rejecting such applications for a number of years). 
(6) In 2006, Madam Louise Arbour, then UN High Commissioner for Human Rights stated at an international conference:
Of the more than 80 countries that prohibit sexual relations between consenting adults of the same sex, seven make homosexual activity punishable by death.  Others prohibit gender reassignment surgery for transsexuals or require intersex persons to undergo such surgery against their will.  There is no doubt that these laws violate international human rights standards.

(7) In 2008 the General Assembly of the Organization of American States (OAS), representing thirty-four governments in the Western Hemisphere, approved by consensus a resolution on human rights, sexual orientation and gender identity.  The OAS Draft Convention against Racism and All forms of Discrimination and Intolerance includes both sexual orientation and gender identity as protected categories.

(8) In 2008 the UN High Commission for Refugees issued a Guidance Note on Refugee Claims relating to Sexual Orientation and Gender Identity confirming that homosexuals and transgendered individuals were members of “social groups” and therefore within the scope of refugee law.

Brazil has been the most active government on these issues outside the UN’s official Western group.  The government formulated a “Brazil without Homophobia” program, with policies for schools and police training.  The government organized the First Brazilian National GLBT Conference in Brasilia, June 6-8, 2008, with about six hundred participants, 60 percent of them being representatives of civil society, and the remainder civil servants.  
Discrimination on the basis of sexual orientation is specifically prohibited in the constitutions of South Africa (1997), Fiji, (1997, currently suspended), Ecuador (1998 and 2008), Portugal (2004), and Bolivia (2009).  Without the same explicit wording, a number of other national constitutions have been interpreted to bar such discrimination.  In Asia constitutional judicial decisions in Hong Kong, the Republic of Korea and Nepal have supported LGBTI human rights.
In 2006 a group of distinguished human rights experts (academics, judges, UN experts and representatives of civil society) drafted the Yogyakarta Principles: The Application of International Human Rights Law in Relation to Sexual orientation and Gender Identity.  The Yogyakarta Principles are based on the proposition that homosexuals, bisexuals, transgendered individuals and intersexed persons are all entitled to the recognition of their human dignity and human rights.  They then suggest how the various human rights principles, already established in treaties, declarations and practice, would apply to the specific situation of individuals in these categories.  They do not outline any “new rights,” only the application of existing principles to the situation of these individuals.

Western or universal rights?  The meeting of experts that drafted the Yogyakarta Principles was deliberately held outside the West, south of the equator, in a developing country and one with a majority Muslim population.  The co-chairs of the meeting were from Latin America and Asia.  These aspects of the meeting were deliberate: to counter the idea that LGBTI rights are purely or largely a Western idea.  As this entry shows, progress on recognizing rights of equality for LGBTI is strongest in Europe, followed by other parts of the West, and then Latin America.  In Asia there is a shift in favor of public discussion of the issues and some reforms.  Strong state resistance still exists in the Islamic world and much of Africa.  This remains a new area of international human rights law for many.
Although LGBTI rights may still be perceived by many as Western, in Asia annual public LGBTI pride parades occur in Hong Kong, India, Japan, the Philippines, the Republic of Korea, Taiwan and Thailand.  The largest parade, in Taipei, attracted some eighteen thousand people in 2008.  Gay bars and other public venues are found in some cities where parades are not yet possible – Beijing, Hanoi, Shanghai and Kuala Lumpur, Malaysia.  National human rights commissions have been proactive on LGBTI rights issues in both the Republic of Korea and Thailand.

SEXUAL ORIENTATION

The phrase ‘sexual orientation’ refers to the general erotic attraction of individuals to others on the basis of their physical sexual characteristics.  It includes heterosexuality, homosexuality and bisexuality.  Although sexual attraction to young people or children may be considered a sexual orientation, the possibility of emotional and physical harm to the younger person places the orientation in a category of its own for the purposes of state regulation.  References to “sexual orientation” in human rights discussions are almost always about homosexuality, for heterosexuality does not attract discrimination and bisexuals have difficulty gaining visibility as bisexuals.  
Criminal laws.  A long series of challenges to criminal prohibitions began in the years following World War II.  Decriminalization was proposed by the Model Penal Code of the American Law Institute in 1955 and the Wolfenden Report in the United Kingdom in 1957.  Two arguments were involved.  Rights of privacy should prevail, for sexual acts between consenting adults in private caused no harm to others.  Secondly, moral or religious views alone do not justify criminal law prohibitions.  Decriminalization gradually spread.  France and half of Europe in the 18th and 19th centuries.  Illinois in 1961.  England and Wales in 1967.  Canada in 1969.  Russia and much of Eastern Europe in the early 1990s.
As noted above, the first decision beyond the national level upholding LGBTI human rights was that of the European Court of Human Rights in the 1981 Dudgeon case, ruling against an antihomosexual criminal law.  The majority upheld privacy rights, quoting from the Wolfenden Report (a government commissioned study).  The decision was not radical, for by 1981 the law in Northern Ireland was out of step with that in England, Scotland and Wales and most of Europe.  The European Court of Human Rights issued a decision almost identical to that in Dudgeon in similar cases from the Republic of Ireland and Cypress.  The UN Human Rights Committee made a similar ruling in Toonen v. Australia in 1994 (CCPR/C/50/D/488/1992).  Since the Toonen decision, the UN Human Rights Committee, which oversees the ICCPR, has regularly questioned states that are a party to it on any legal restrictions on homosexuals.  Other UN treaty bodies have followed that lead.
By the early twenty-first century, decriminalization was complete in the West.  All countries that were members of the European Union (EU) or the Council of Europe (CoE) had repealed earlier laws.  The U.S. Supreme Court invalidated criminal prohibitions in 2003.  Such laws have been repealed in Latin America, with one or two exceptions.  The South African Supreme Court in 1998 invalidated criminal prohibitions as reflecting the “private moral views of a section of the community, which are based to a large extent on nothing more than prejudice.”  In Africa, however, the Supreme Court of Zimbabwe upheld criminal provisions in 2000, noting the ‘conservative’ sexual views within the country.  Botswana courts upheld their law in 2002.  Courts in Fiji and Hong Kong invalidated discriminatory provisions in 2005 and 2006.  

As of 2008, colonial-era criminal laws remained in place in most of the former British colonies in Africa, Asia, the Caribbean and the Pacific Islands.  Prohibitions also exist in Central Asia and parts of the Middle East.

Certain judicial decisions have adopted the medical view that sexual orientation is determined for most individuals by the age of puberty.  On that basis they have rejected arguments that a higher age of consent for homosexual acts is justified to “protect” young people from being drawn into homosexual patterns.  The leading decision was that of the European Commission on Human Rights in Sutherland v. United Kingdom in 1997, later repeated by the Court in L v. Austria in 2003.  

Discrimination.  In the years since World War II, laws banning discrimination in employment, housing, and publicly available services on the basis of race and sex have spread to cover most jurisdictions in the West.  The first such law to prohibit discrimination on the basis of sexual orientation at the state or provincial level in North America was enacted in Quebec in 1977.  

The United States Supreme Court in Romer v. Evans in 1996 (517 U.S. 620), invalidated a state constitutional amendment prohibiting the inclusion of homosexuals in antidiscrimination laws.  The Court ruled that discrimination against homosexuals is only justified if it has a rational relationship to a legitimate state purpose.  In Canada all general antidiscrimination laws are required to cover sexual orientation by the decision of the Supreme Court in Vriend v. Alberta (1998 1 S.C.R. 493), on the basis that the omission of such an obvious ground of discrimination is itself discriminatory.  A directive of the EU requires all member states to ban discrimination in employment on the basis of sexual orientation.  

The European Court of Human Rights extended privacy rights to protect individuals from discrimination in employment in the 1999 decisions Smith v. U.K. and Lustig-Prean v. U.K., dealing with military service.  The Toonen v. Australia decision of the UN Human Rights Committee in 1994 (CCPR/C/50/D/488/1992) found that the antihomosexual criminal law in question constituted discrimination on the basis of sex (as well as denying privacy rights).  

In Asia, only Taiwan has antidiscrimination laws covering the entire territory that prohibit discrimination on the basis of sexual orientation.  The Gender Equity Education Act of 2004 protects both the sexual orientation and gender identity of students.  The Employment Services Act was amended in 2007 to bar discrimination in employment on the basis of sexual orientation.  As well the Domestic Violence Protection Act applies equally to same-sex couples, according to the explanation attached to the particular article.  

The legislation establishing the national human rights commission in the Republic of Korea refers to discrimination on the basis of sexual orientation, and the commission has been active on LGBTI issues.  It proposed a general antidiscrimination law, including sexual orientation, and funded LGBTI organizations to hold public meetings on the proposal.  Hong Kong has established a forum for consultation with LGBT groups, and has debated the possibility of an antidiscrimination ordinance, similar to ones already in place on sex and ethnic minorities.  An ordinance barring discrimination in employment on the basis of sexual orientation exists in Quezon City, part of Metro Manila, in the Philippines.  Various drafts of an anti-discrimination law on sexual orientation have been considered in the Philippine Congress.
Protection from violence.  Refugee cases address the question whether an individual faces a well-founded fear of persecution in his or her home country on the basis of membership in a “social group.”  The UN High Commission for Refugees and most Western refugee systems regard homosexuals as a social group for this purpose.  

Some countries have prohibited the incitement of hatred on the basis of sexual orientation.  Some allow for higher penalties for crimes motivated by hatred against homosexuals as part of broader ‘hate crimes’ legislation.  

Complaints have been common in various countries that police have been lax in investigating offenses against homosexuals (and may themselves be guilty of violence against gay men, lesbians and transgendered individuals).  In some jurisdictions this has led to new policies and antihomophobia training for police officers.

Individuals accused of violence against LGBT individuals have frequently sought leniency by insisting that their discovery of the sex or sexuality of their victim triggered “homosexual panic” or “transsexual panic.”  Such pleas have been rejected in most Western countries and are condemned in the Yogyakarta Principles.
Recognition of relationships.  Probably all nations have laws that establish rights and obligations for married heterosexual couples.  Some extend those rights and obligations to unmarried heterosexual couples.  In the postwar period many countries extended their laws to cover same-sex couples as well, sometimes, as in Canada, in response to judicial decisions on equality rights.  

The recognition of same-sex relationships began in the Netherlands in 1979 with legislation recognizing successor tenancy rights.  The major breakthrough was the Danish Registered Partnership Act of 1989, extending most of the rights and obligations of marriage to same-sex couples who chose to register.  This legislation has been copied widely in Europe and North America.  The year 1989 also saw the decision of the New York Court of Appeals in Braschi v. Stahl (543 N.E. 2nd 49), upholding same-sex spousal survivor rights to rent controlled apartments.  In the 2003 decision in Karner v. Austria, the European Court of Human Rights repeated that ruling.

In 2002 in Joslin v. New Zealand (CCPR/C/75/D/902/1999), the UN Human Rights Committee rejected a claim by same-sex couples for equal access to legal marriage, on the basis of the specifically gendered language in Article 23(2) of the ICCPR.  In 2003 the Committee in Young v Australia (CCPR/C/78/D/941/2000), found that the denial of a spousal pension to a surviving same-sex partner violated equality rights.  That ruling was confirmed in 2007 in X v. Colombia (CCPR/C/89/D/1361/2005).

By the early twenty-first century registered partnership laws, extending some or all of the rights and obligations of marriage to same-sex couples, were in place at the national level in Andorra, Czech Republic, Denmark, Finland, France, Germany, Iceland, Luxembourg, New Zealand, Slovenia, Sweden, Switzerland and the United Kingdom.  In 2001 the Netherlands opened marriage to same-sex couples, followed, over the next few years, by Belgium, Spain, Canada, South Africa, Norway, Sweden, and the U.S. states of Massachusetts, California and Connecticut.  Same sex marriage in California was rejected in a state wide referendum in 2008, but the issue again went to the State Supreme Court.  Equal access to marriage automatically resolves a number of issues faced by homosexual, transsexual, transgendered and intersexual individuals who are living with partners.  The Yogyakarta Principles call for equal rights to conjugal prison visits and equal rights to take decisions on medical treatment, as a spouse, when a partner is ill.  In Asia some recognition of relationships for immigration purposes occurs in practice in at least Hong Kong and Singapore, allowing a person to join his or her same-sex partner who is entering the jurisdiction for local employment, perhaps with a university, an embassy or an international corporation.
Children.  Homosexual individuals and couples have faced discrimination in the areas of custody, access, adoption, fertility treatment, surrogacy and recognition as a parent or parents.  The 1989 Danish Registered Partnership Act, and the subsequent laws modeled on it, did not give registered same-sex couples the rights that married couples had in relation to the adoption of children.  Gradually such rights have been extended by legislation in various Western countries.

In 1999 the European Court of Human Rights in Mouta v. Portugal found a breach of the European Convention on Human Rights (ECHR) when a court denied custody of a child to the father on the basis of his homosexuality.  In 2008 the court in E.B. v. France ruled that France could not discriminate on the basis of sexual orientation in decisions on the adoption of children.  The question of whether adoption could be restricted to married couples was not directly addressed, although the court noted that ten European states already allowed homosexual couples to adopt children.

The 2008 revision of the European Convention on the Adoption of Children requires a state party to permit adoptions by heterosexual couples (either married or in registered partnerships) and by single individuals.  It allows states to extend adoption to both same-sex couples and heterosexual couples when they are living together in a stable relationship (without a marriage or a registered partnership).  Contrary to the logical implications of the E.B. decision, the text makes nondiscrimination between same-sex and opposite-sex couples simply an option.  The Yogyakarta Principles call on states to ensure nondiscriminatory access to adoption or assisted procreation.

Visibility and acceptance.  With mixed results, local governments have tried to ban public LGBTI pride parades in Bucharest, Romania, Warsaw, Poland, and Moscow.  In 2007 the European Court of Human Rights in Baczkowski v Poland found that the banning of a pride parade in Warsaw was a breach of the ECHR.  
Organizations representing LGBTI individuals have had problems gaining legal status in some countries, including, in the past, Argentina, Costa Rica and Turkey.  Singapore continues to ban such organizations.

The EU promotes the “social inclusion” of various groupings, including lesbians and gay men.  The mandate of the Ministry for Integration in the Netherlands includes promoting acceptances of lesbians and gay men, including countering homophobia in immigrant communities.  The Yogyakarta Principles call on states to work to counter, among other things, “social exclusion, discrimination, rejection by families or cultural communities.” 
TRANSSEXUALITY
Transsexuals are individuals with a strong desire to change their physical sexual characteristics and self-presentation, either from male to female (MTF) or from female to male (FTM).  The human rights issues involved are the right to health, the right to personal privacy (through corrected personal documents), and the right to be free from discrimination.  

Transsexuality is still unfamiliar to most people.  Medical literature on this subject dates back to the late nineteenth century.  Two famous examples of individuals who underwent surgery were Lili Elbe in Europe in the 1930s and Christine Jorgensen, of the United States, who had surgery in Denmark in the 1950s.  Transsexuals were identified as an independent sexological category, separate from homosexuals or transvestites, in 1949.  Sex reassignment surgery (SRS) slowly became available in the West starting in the 1960s, later spreading to most parts of the world.  The number of individuals seeking surgery was much higher than expected.  The phrase “gender identity,” now the standard term to describe an individual’s subjective understanding of his or her sex, was coined in 1964.  In 1973 the term “gender dysphoria” was introduced to describe the psychological condition that would justify, on medical grounds, reassignment surgery.  
The World Professional Association for Transgender Health (formerly the Harry Benjamin International Gender Dysphoria Association) was formed in 1979 and issued a set of standards that have been relied upon almost everywhere.  The current American Psychiatric Association Diagnostic and Statistic Manual of Mental Disorders, DSM-IV, speaks of “gender identity disorder.”  The WHO’s ICD-10, speaks of “transsexualism.”  Both recognize as medically legitimate the diagnosis of a condition for which SRS could be an appropriate medical treatment.  In some cases treatment will not involve genital surgery, but chest or breast modification and hormonal therapy.  Although transsexualism is unfamiliar to most people and even unsettling for many, the DSM-IV and ICD-10 represent an international medical consensus on diagnosis and treatment.  In these medical categories the terms ‘gender’ and ‘sex’ are often used interchangeably, although others regard gender as a social construct, separate from physical sexual characteristics.

Access to treatment.  Transsexuals are entitled to the right to health according to Article 12 of the ICESCR.  This would include a proper diagnosis of their condition and appropriate treatment.  Cancer patients would ask the same.  One would be shocked if a medical system announced it intention to stop any diagnosis and treatment for, say, breast cancer.  

The first step is a diagnosis of gender dysphoria, gender identity disorder or transsexualism.  Two psychologists or psychiatrists must confirm the diagnosis.  Patients are required to live as a member of the desired sex, taking hormones, for one or two years, prior to surgery.  


The European Court of Human Rights in 2007 in L v Lithuania held that the state medical system could not refuse surgery in a case where the individual had been diagnosed as a transsexual and a course of treatment had begun with hormones and surgical breast reduction.  Further treatment had been blocked, apparently in response to public statements by a key politician.  In court the government referred to the “cultural specificities and religious sensitivities of Lithuanian society.”  Moral opposition had set in, bringing to a halt a course of treatment that doctors had begun.  The court ordered the government medical system to complete the treatment.  In 2009 the ECHR ruled in Schlumpf v Switzerland that a requirement, in all cases, of a two-year waiting period before surgery was a violation of the convention. 
A panel of federal judges in Brazil in 2007 required the public health system to provide SRS without charge, implementing a constitutional provision guaranteeing medical care as a basic right.  The Health Ministry stated it would comply with the ruling.  The state of Tamil Nadu in India announced in 2008, that such surgery would be performed without charge in government hospitals.  Cuba authorizes SRS in cases deemed appropriate.
Lacking is a comprehensive list of countries (1) where the medical treatment is available, and (2) where a government medical service is in place that provides SRS without cost to the patient.  Surgery is forbidden in Malaysia but allowed in Iran.  Thailand, which is well known for medical competence in SRS, has a government health care program that does not cover the costs of the procedure.  In 2008 a Federal District Court in New York ruled that a state medical plan’s refusal to continue funding hormonal treatment for a person diagnosed with gender identity disorder did not violate constitutional protections.

Preconditions to treatment.  The issues around access to treatment include various preconditions, some or all of which may be required before surgery or other treatment will be authorized.  Examples of questionable preconditions are (1) the need for the individual to display an emotionally fraught state, (2) no successful erotic history, (3) a goal of heterosexual relations (understood in terms of post-operative sexual characteristics), (4) no marriage (or a divorce, ending any previous marriage) and (5) no children.  

Recognition of postoperative sex.  The first cases dealing with transsexual human rights issues were brought by individuals who had completed genital surgery and wanted their personal documentation – birth certificates, driver’s licenses, national identity cards and passports – to reflect their postoperative sexual characteristics.  They wanted to maintain privacy about their personal histories, and wished to avoid the embarrassment and questioning that regularly occurred when personal documents had to be produced.  In 2002, after some earlier inconsistent rulings, the European Court of Human Rights recognized these claims as valid in Goodwin v U.K.  

In 2004, after the United Kingdom Gender Recognition Act was enacted, only Albania, Andorra and Ireland in Europe had not recognized the postoperative sex of transsexuals.  Recognition has occurred in many other jurisdictions, including South Africa, Singapore, Japan, the Republic of Korea, and some parts of China (although not Hong Kong).  In the Muslim world, the change is recognized in Egypt, Indonesia, Iran and Turkey, but not Malaysia.  The highest court in South Korea upheld a claim for changed documents in 2006, whereas an equivalent court in the Philippines rejected such a claim in 2007, beginning its judgment with a quotation from the Book of Genesis.
Conditions may be applied to the recognition of the new sex (as they have been applied to limit access to treatment).  One common condition is that the individual undergo genital surgery, not simply chest or breast modification and hormonal treatment.  This creates some incentive or pressure on individuals.  Many transsexuals decide against such surgery, which is irreversible.  As a result numerous individuals who have been diagnosed as transsexuals, and who are taking hormones and living as a member of the desired sex, cannot gain altered personal documents.  
The problem is greatest for female to male (FTM) transsexuals, for there is no equivalence between the medical skills available for constructing a vagina and for constructing a penis.  Phalloplasty, as it is termed, is highly unreliable and would typically require multiple surgical interventions at high cost.  A decision against phalloplasty may be the best decision even for the most committed FTM transsexual.  A requirement of genital surgery would deny most FTMs access to altered documentation, no matter how fully they have taken up living as men.  The important Australian Family Court decision in Re Kevin, (2001) Family L. R. 158, recognized the marriage of an FTM who had not had genital surgery.  The Yogyakarta Principles state that no one should “be forced to undergo medical procedures, including sex reassignment surgery, sterilization or hormonal therapy, as a requirement for legal recognition of their gender identity.”

The 2004 Gender Recognition Act in the United Kingdom allows the legal recognition of an acquired gender when the person (1) has been diagnosed with “gender dysphoria”, (2) has lived in the acquired gender for two years, and (3) intends to continue to live in the acquired gender until death.  Genital surgery is not required.  Genital surgery is also not required in Spain since 2007 and Argentina since 2008.  In each case, however, a diagnosis of gender dysphoria must have been made.  The United Kingdom, Spain and Argentina may be setting an example for future regulations in other countries on gender recognition.
A second condition for full legal recognition of the new sex may be confirmation that the individual is now sterile (the usual result of genital surgery).  This is required in Germany, Sweden, Holland and some North American states.  In 2008 there was international publicity about a FTM in the state of Oregon in the United States, who had undergone breast reduction and hormonal therapy and been legally recognized as male.  He married a female.  The wife was unable to conceive.  The husband was not sterile.  He stopped hormonal therapy and through alternative insemination became pregnant.  Although much of the media coverage of the ‘pregnant man’ was sensational, interviews with the couple suggested a successful and stable marriage.  

A third condition may be that the person is unmarried.  This requirement was rejected by courts in Austria and Germany in 2006 and 2008.  The United Kingdom’s Gender Recognition Act requires that the individual be unmarried.  The Yogyakarta Principles state that no “status such as marriage or parenthood, may be invoked as such to prevent the legal recognition of a person’s gender identity.” 
Right to marry.  Experience had been that a person who gained a new birth certificate was able to get a marriage license in the sex that document indicated.  The marriage, however, could be challenged in the absence of supporting legislative provisions.  In 1970 the leading English decision Corbett v Corbett (2 All E. R. 33) held such a marriage invalid.  Similar rulings have occurred in Texas, Kansas, Ohio and Florida.  Decisions upholding marriages have occurred in Australia, California, New Jersey and New Zealand. 
The 2002 decision of the European Court of Human Rights in Goodwin v. UK upheld Goodwin’s right to marry in the postoperative sex.   The decision has been implemented in UK law by the Gender Recognition Act of 2004.  

The US Citizenship and Immigration Service announced in 2004 that it would not recognize any marriage for immigration purposes in which one party had changed or intended to change his or her sex, noting conflicting rulings on transsexual marriages in the various states.  However, in 2005 the Board of Immigration Appeals in In re Jose Mauricio Lovo (25 I&N Dec. 746) accepted as valid a North Carolina marriage between a MTF and a foreign man for immigration purposes.

Discrimination.  In 1996 in P v. S and Cornwall County Council (Case C-13/94), the European Court of Justice held that discrimination on the basis of sex reassignment was discrimination on the basis of sex and, for that reason, contrary to EU law.  In K.B. v UK in 2004 (Case C-117/01) and Richards v UK in 2006 (Case C-423/04), it upheld pension rights based on recognition of the changed sex of the applicant, a decision reinforced by the European Court of Human rights in Grant v UK in 2006.  In contrast, some U.S. cases have held that discrimination against transsexuals is not discrimination on the basis of sex.  However, see Schroer v Billington, discussed below.  
Antidiscrimination laws that cover gender identity are mandatory in the EU, and increasingly common in other parts of the West.  The first such law at the state level in the United States was enacted in Minnesota in 1993.  With the enactment of such laws in Hawaii and Vermont in 2006, 31 percent of the US population was living in jurisdictions where this kind of discrimination was prohibited.  The constitution approved in Bolivia in January, 2009, is the first in the world to ban discrimination on grounds of gender identity, as well as sexual orientation.
Sexually segregated events or activities.  Transsexual women were barred from the Michigan Womyns Music Festival in 1991, leading to annual protests until the 1994 decision to allow their participation.  In Richards v. United States Tennis Association (400 N.Y.S. 2d, 267), the post-operative MTF Renee Richards was deemed eligible to participate in the United States Tennis Open as a woman, in spite of a chromosomal test adopted by the association to determine sex.  It was noted that her physical characteristics did not give her an improper advantage over other players.

In 2004 the Olympic Games decided to permit transsexuals to compete in their postoperative sex.  That same year the international office of the Miss Universe contest disqualified a well-known Chinese MTF fashion model from participating on the basis that she was a transsexual.  

Two issues have arisen in relation to intimate personal searches conducted by police or security personnel (sometimes involving strip searches).  Personal searches are to be conducted by an officer of the same sex as the individual being searched.  Can transsexuals be barred from such work?  Such discrimination is allowed in the 1999 Sex Discrimination (Gender Reassignment) Regulation in the United Kingdom.  If a transsexual is to be searched, an officer of which sex should conduct the search?  A Canadian decision in 2006 held that a pre-operative transsexual was entitled to choose a man or woman or both. 

A recurring issue relates to sexually segregated toilets.  In October 2006 the New York Metropolitan Transportation Authority (MTA) resolved a long standing dispute by ruling that individuals throughout their extensive subway and railroad system could access whichever restroom was “consistent with their gender expression.”

Privacy and confidentiality.  Transsexuals are to be protected from disclosure of the fact that they are transsexuals.  The 2004 Gender Recognition Act in the United Kingdom has careful provisions on confidentiality.  However, some individuals wish to be identified as a “transsexual women” or a “transsexual man,” rejecting the idea of simply passing as a person of the postoperative sex.   

GENDER EXPRESSION

Transgender is an umbrella term describing individuals who depart, to a greater or lesser degree, from the social patterns associated with their physical sex.  It includes transsexuals, transvestites, cross-dressers and other people showing some personal gender nonconformity, including androgyny.  It includes effeminate men and masculine women.  Sometimes the phrase ‘gender role’ is used.  This entry has discussed transsexuals separately, since a particular body of law and practice has developed focused on sex reassignment surgery.  The basic human rights issue for the broad transgender population is freedom from discrimination.  In the twenty-first century anti-discrimination laws may bar discrimination on the basis of ‘gender identity’ or ‘gender expression’ or both.
Most discrimination against homosexuals, transsexuals, transgendered, and intersexuals is a reaction to gender nonconformity.  It is gender nonconformity that makes these individuals visible and creates unease and perhaps hostility in others.  There are some paradoxes involved.  Transvestism is often associated with homosexuality, but most transvestites are heterosexual.  In addition, most transsexuals seek heterosexual relationships, although their issues are usually seen as linked to those of homosexuals.  Gender nonconformity is the common link for LGBTI.
Discrimination.  The Yogyakarta Principles call on governments to repeal any laws that criminalize the expression of gender identity – through dress, speech or mannerisms.  In some jurisdictions laws exist against cross dressing.  Sometimes these laws, as in Malaysia, are only applicable to Muslims.

Various anti-discrimination laws now prohibit discrimination on the basis of gender expression.  In the absence of such language, how should one consider discrimination based on gender nonconformity?  Is it a form of discrimination on the basis of sex?  Or should gender nonconformity, itself, be identified as an analogous ground of discrimination, to be covered by “other status” in Article 26 of the ICCPR and Article 14 of the ECHR?  

There is only very limited jurisprudence on these issues in spite of what must be very widespread patterns of discrimination.  Gender nonconformity, typically, leads to individuals not being hired, a situation in which proving discrimination is more difficult than in cases of firing or nonpromotion.  

A number of judicial decisions on discrimination on the basis of gender non-conformity have been handed down in the United States.  They debate what “sex” discrimination includes.  Three cases illustrate the ongoing issues.  

In Price Waterhouse v. Hopkins (490 U.S. 228), the United States Supreme Court in 1989 held that a firm’s decision to not grant a partnership to a highly successful employee had been based on the fact that she was not sufficiently feminine.  She was told to wear make-up and jewelry, and to take a course at a ‘charm school.’  This was held to be ‘sex stereotyping’ and a form of discrimination on the basis of “sex,” in violation of U.S. law.  Subsequent U.S. cases have ruled that a reference to sex does not include sexual orientation.  In addition, differing rulings have occurred in cases involving transsexuals.  Same-sex sexual harassment was held to be a form of sex discrimination by the Supreme Court in the 1998 Oncale v. Sundowner Offshore Services case (523 U.S. 75).  
In 2006 in Jespersen v. Harrah’s Casino (444 F. 3rd 1104, Ninth Circuit Court of Appeals), a lesbian bartender who had worked at the casino for twenty-one years, with an exemplary employment record, faced new company rules requiring her to wear extensive facial makeup.  Jespersen, described by her lawyers as a gender nonconforming individual, had never worn makeup and found the requirement onerous.  The fact she was a lesbian was not included in her lawyers’ arguments and not noted in any of the judgments (in order to focus on the sex stereotyping argument that had been successful in the Hopkins case).  The makeup requirement, illogically, was held by the majority of the appeals court to not constitute a greater burden on women than men and to not involve sexual stereotyping.  The court noted that the requirement was being imposed in the context of the “entertainment industry.”  Other cases on sex discrimination in the United States and United Kingdom have generally upheld employment dress codes.
In Schroer v Billington (444 F. 3rd 1104), decided by the U.S. District Court in the District of Columbia in 2008, the Library of Congress withdrew a job offer to a highly qualified individual for a specialized position when it learned that the person was a transsexual beginning the transition from male to female.  The decision held that the refusal was both sexual stereotyping and direct discrimination on the basis of sex.

Distinct transgender identities.  In some countries or regions there are distinctive, specific, named groups of transgendered individuals, who form a known social category in society.  This is true with kathoey in Thailand, bakla in the Philippines, waria in Indonesia, mak nyahs in Malaysia, hijra in India and Bangladesh and metis in Nepal.  Other names may also be used.  These groups have no equivalents in the contemporary West or Confucian influenced societies in East Asia.  Their members are biological males or sometimes intersexuals, who dress as women or in a feminine manner.  In India they often undergo castration.  Only a minority, it seems, have undergone sex reassignment surgery.  

Some find a place in entertainment, as in the transvestite cabaret shows in Thailand or as entertainers at political rallies as in Indonesia.  Some run small businesses, such as beauty parlors, or work selling cosmetics in department stores.  In the Philippines, they are often called ‘parloristas.’  In South Asia and Southeast Asia they are frequently associated with sex work, being barred from most jobs.  

There have been extensive accounts of police violence against hijra in India and metis in Nepal, including rape while in custody.  The first available documentation seems to have been the report entitled Human Rights Violations against the Transgender Community, published by the People’s Union for Civil Liberties, Karnataka, India, in 2003.  

In 2008 the government in the Indian state of Tamil Nadu initiated special programs for aravani, the local term for hijra.  It recognized specific transgender/transsexual issues, such as access to medical treatment and alteration of personal documents.  It also responded to the aravani as a socially and economically marginalized minority, by emulating some of the programs that exist in India for scheduled castes and “other backward classes.”  A separate state level welfare board was established for aravani.  Welfare cards were issued that recognized them as transgender.  Seats were reserved for aravani in arts and science colleges (where application forms were changed to give three choices for identifying one’s sex).  Apparently the Chennai High Court has accepted the inheritance rights of hijras “married” to biological males.  Government social welfare and health programs have also been tailored to respond to the situation of third sex groupings in Indonesia and Malaysia, but without the kind of general policy framework and publicity that occurred in Tamil Nadu.

Some transgender individuals in parts of Latin America, particularly those who are visible as street sex workers, have suffered assault, rape and murder.  Various cases have been publicized by the International Gay and Lesbian Human Rights Commission, based in the United States.  In Hernandez-Montiel v. Immigration and Naturalization Service (225 F. 3rd 1084, Ninth Circuit), involving a refugee claim, a federal judge in the United States concluded that gay men with female sexual identities constitute "a separate social entity within Latin American society" and that its members are "heavily persecuted." 

No equivalent groupings appear to exist for masculine women, although there are recognizable “toms” (for tomboy) and “butches” in various countries, such as Thailand and India. 

INTERSEXUALITY

Intersexuality refers to various conditions in which the body at birth is neither completely male nor female.  Some forms of intersexuality do not become apparent until the onset of puberty.  The Human Rights Commission of San Francisco in its 2005 report on intersex issues estimated that such conditions occur in 1 out of every 2,000 births, and that approximately five surgical operations take place in the United States each day to “normalize” the physical sexual characteristics of individuals.  As with issues relating to transsexuals, a basic human right concern for intersexuals is the right to health.  Are these individuals able to obtain the appropriate health care services?  Are the rights of individuals to make informed decisions about their lives being respected?
When an intersex child is born, some confusion and embarrassment usually overwhelms the parents.  Doctors, at least in the past, routinely recommended “normalizing” surgery, to bring the child’s physical appearance into line with a male or female standard.  The fact of an intersex history was regularly kept from the child, who may only come to realize on maturity that critical information had been suppressed.  
Intersex activists, in the 1990s, argued that these normalizing operations were cosmetic, not medically justified.  They were a response to social not medical concerns.  In addition, it was argued, they were experimental, for any link between chromosomes and physical organs, on the one hand, and the child’s later sense of his or her sex or gender identity, on the other, was unpredictable.  Many patients have rejected the sex assigned at birth, but face the fact that essentially irreversible genital surgery has taken place.  Other complaints involve the presence of scar tissue and the loss of sensation.  Sometimes there are complications that can lead to repeated surgical interventions.  
One result of early surgery is to foreclose any role for the child in deciding on sex or gender identity.  Medical treatment, activists argue, should be deferred until the child, sometime after puberty, is able to give fully informed consent to a course of treatment.  In other words, it is up to the individual to determine whether to be male, female or intersexual.  The Yogyakarta Principles require the state to ensure “that no child’s body is irreversibly altered by medical procedures in an attempt to impose a gender identity without the full, free and informed consent of the child.” 

The U.S. activist Cheryl Chase founded the Intersex Society of North America (ISNA) in 1993, apparently the first organization of intersexed individuals.  When the issue of the extent of parental rights to authorize normalizing surgery arose in Colombia, the ISNA filed a “friend of the court” brief at the request of the Colombian Constitutional Court.  The ISNA brief is cited in the court’s 1999 decision, one that limits parental authority.  ISNA was also active in prompting the Human Rights Commission of San Francisco to undertake its study on intersex issues.  
In response to the activism around intersex issues, a fifty-person panel of experts in pediatric endocrinology from both Europe and North America, together with patient-centered activists such as Cheryl Chase, studied the issues involved.  The result was the August 2006 “Consensus Statement on Management of Intersex Disorders,” subsequently published in the U.S. journal Pediatrics.  The ISNA, in consequence, decided that it was necessary to form a new organization to monitor the implementation of the Consensus Statement.  The Alliance Accord was thus established, again with Cheryl Chase on the governing board.  The Consensus Statement suggests that various intersex conditions should be collectively called “disorders of sex development” (DSD).  Terms such as intersex and hermaphrodite were seen as “controversial and potentially pejorative.”  DSD has itself been somewhat controversial.  The Consensus Statement generally supports patient’s rights and the need for informed consent.
Informed consent continues to be an issue.  A civil court in Germany in 2008 awarded damages to an intersex person who had been raised as a boy.  Surgery at age eighteen revealed that the person had fully intact female internal organs, which the doctor removed without informing the patient.  

The question of the legal sex of an individual has arisen in the context of marriage.  In W v W (The Times, Transcript, October 31 2000, discussed in Sharpe, 47) an intersexual, registered at birth as a male, underwent surgical treatment as an adult that enhanced the person’s female sexual characteristics.  In the course of divorce proceedings her husband challenged the marriage on the basis that she was not female.  The court in the United Kingdom rejected the biological test that has been uniformly used to determine sex in judicial decisions in transsexual cases.  It also rejected the ruling in an Australian case, In the Marriage of C and D (1979 F.L.C. 90), that the intersexual person was neither male nor female, suggesting that such a holding would be inconsistent with the provision in the ECHR on the right to marry.  The marriage was held to be valid.

Discrimination.  Discrimination against intersexuals is not specifically addressed in antidiscrimination laws.  Does it come within the category of “other status” in treaties, constitutions or statutes?  Is discrimination on the basis of intersexuality a form of discrimination on the basis of “sex”?  As with other issues facing intersexuals, one finds no judicial answer in place.

The DiMarco v. Wyoming Department of Corrections (473) F. 3d 1334, Tenth Circuit, 2007) case in the United States dealt with an intersex person.  When a physical examination in a women’s prison revealed that the prisoner had a small penis, without testicles, prison authorities segregated Miki DiMarco from the male and female prisoners by placing her in solitary confinement for fourteen months.  Authorities recognized that she could not function sexually as a man and posed no risk of violence.  Justice Clarence Brimmer rejected claims based on cruel and unusual punishment and equal protection, but found that DiMarco’s rights to due process relating to the assignment of prison housing had been violated, awarding damages.  That limited victory was reversed on appeal.
OVERVIEW


Antihomosexual criminal laws have a long history in Europe, tracing back through ecclesiastical and Roman law to early Christianity and its affirmation of certain Old Testament prohibitions.  But new criminal laws, originating in France in 1791 and 1810, resulted in six European states decriminalizing homosexual acts.  Britain, the United States, and British colonies had prohibitions.  France, Spain, Belgium, Italy, the Netherlands and their colonies did not.  Through colonialism, the differences within Europe became an international pattern.


Modern scientific analysis of sexual patterns began in Europe in the late 19th century, and some of that work gave support to early law reform movements.  Some of the scientific controversies seem now settled, particularly as a result of studies conducted since the second World War.  Opposition to the recognition of LGBTI rights in human rights debates in the first years of the twenty first century are not medical but cultural and religious.  Various studies have now been published on sexual and gender diversity in different cultural and religious traditions.  Most of those writings have only begun to be accessible to an international audience since the beginnings of the 1980s.


Recognition of sexual and gender diversity as part of the human condition, and therefore necessary for any human rights analysis, has largely been a product of the years since the second World War.  Most international law developments on the issues are quite recent.  This entry traces them back to the 1981 decision of the European Court of Human Rights in Dudgeon v. United Kingdom.  Expert bodies within the European and United Nations systems have responded to LGBTI claims.  Politically representative bodies in the U.N., such as the Human Rights Council and the General Assembly are divided, and initiatives supporting LGBTI rights in those bodies have not been supported by majority votes as of 2008.  A major change is the new visibility of the issues in international debates.
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