PAGE  
31

THIRD SEX IDENTITIES AND TRANSGENDER RIGHTS: 

POLICIES IN ASIA AND THE WEST
ORIGINALLY PREPARED FOR THE SOUTH ASIA LGBTI PARTNERSHIP BUILDING WORKSHOP, KATHMANDU, NEPAL, SEPTEMBER 3-4, 2008.
Professor Douglas Sanders

July 7, 2010 / November 30, 2009 / August 30, 2008
sanders_gwb @ yahoo.ca

SUMMARY
1.
Some countries have what can be called ‘third sex’ or ‘third gender’ groupings.  Leading examples are hijras, aravanis, zenanas and metis in South Asia.  As well there are bakla in the Philippines, waria in Indonesia, mak nyahs in Malaysia and kathoey in Thailand.  All these names refer to individuals who were born as males (or sometimes as intersexuals), and present themselves as female.  Typically these groupings have faced various forms of discrimination and, at some times, in some countries, harassment and brutality by police and others.  Positive responses to the situation of ‘third sex’ groupings involve (a) recognition of their female or “third sex” status, (b) access to medical treatment, and (c) economic and social training and assistance.

2.
In all countries there are transgender and transsexual individuals who are not part of ‘third sex’ groupings.  They depart from mainstream or stereotypical sex/gender roles in varying degrees (in contrast to those gay men and lesbian women who are ‘gender normative,’ whose clothing and manner do not identify them to others).  Some are ladyboys or tomboys.  Some are transvestites or cross-dressers.  Some seek to alter their bodies, in ways ranging from the use of cosmetics to hormonal treatment to varying degrees of surgery.  In the West, in the context of current medical and human rights principles, a system has developed for ‘transsexuals.’  It is focused on individuals who seek sex reassignment surgery (SRS)
.  Western laws and medical practice now support SRS in specific cases, and allow changes in personal documentation for post-operative transsexuals and marriage in the post-operative sex.  Economic development programs are not associated with these systems.
3.
In all countries there are problems of discrimination on various grounds, notably race, sex, religion and national origin.  In the context of sexual and gender diversity, the general patterns of discrimination focus on gender performance.  Gradually western countries have been prohibiting discrimination based on sexual orientation, gender identity and gender expression.  All members of the European Union are legally required to prohibit discrimination on the basis of sexual orientation and gender identity.  Currently, in Asia, only Taiwan has a non-discrimination law on sexual orientation at the national level (though such laws, at least covering sexual orientation, have been proposed in South Korea and the Philippines).

This paper will try to present a general picture on legal and policy patterns in Asia and the West.  It will deal with (A) third sex identities, (B) the Western model of individual transsexual rights, and (C) discrimination.
]]]  [][] [][] [] [] [][] [][]  [[[

A.
THIRD SEX IDENTITIES

Some countries have what we can call ‘third sex’ social categories (like hijra, aravani, metis, waria, bakla, and kathoey) that are locally named and understood.  Other countries have no equivalent.  
They are absent in (a) the industrialized West (Europe, North America, Australia and New Zealand), and (b) Confucian influenced countries in Asia (Japan, China, Korea, Vietnam, Taiwan and Singapore).  Those countries have transsexuals, homosexuals, cross-dressers, transvestites, effeminate men and masculine women, but no groupings that can be seen as parallel to the hijra, aravani, or meti, of South Asia.  


When we refer to a ‘third sex,’ we need to be very careful.  It is not a useful or accurate term in perhaps half of the world’s countries.  There are no comparative studies of these groups – only a number of specific, often quite localized accounts.
  No one gives us a reliable list of the societies where the phrase is appropriate and where it is not.  We must avoid simplistic assertions, such as statements suggesting that the ‘berdache’ role among certain North American Indian tribes is analogous to that of the hijra, or that we can speak of the xanith of Oman as a general national category, when our source of information only describes one city (and is an accidental addition to a study on the role of women).
  

While the phrase ‘third sex’ is useful for India, Nepal and Indonesia, we must still recognize as Lawrence Cohen has stated: “…all thirdness is not alike”
  That caution applies between countries and within countries.  No third sex groups anywhere seem as highly structured or institutionalized as those of the hijra.  The hijra are commonly understood to be a very old grouping, tracing back to eunuchs in Muslim courts and harems.  They live collectively.  Each ‘house’ has a hierarchical structure, with a head, various gurus, and a number of celas or students.  While there seem to be many variations, the hijra share patterns of entertainment, and religious blessings at events like weddings and the birth of children.  Many are involved in sex work, regularly explained on the basis that hijra are unable to get other kinds of work because of societal prejudice.  Many or most have had their male genitals surgically removed (though the operation is often said to be illegal).  For many this surgery confirms that they are ‘real hijra.’  In contrast, collective living is not characteristic of kathoey in Thailand, nor are they seen as having any religious role.
BRINGING HIJRA WITHIN THE INDIAN PATTERNS OF RECOGNITION, RESERVATIONS AND AFFIRMATIVE ACTION

India is a country in which group or collective identifications are unusually strong.  Society is complex, with many distinct groupings.  This is true in relation to caste, religion, language, region, tribe and occupation.  
A recent editorial in the well-respected Indian journal Economic and Political Weekly, on developments in Tamil Nadu, seems to accurately reflect current Indian approaches to the situation of hijra and similar third sex groups.  
- First, they are recognized as a distinctive part of Indian society, not to be ignored.  They are not going to disappear or fade away.  Their existence should not be denied or overlooked, as an unworthy or embarrassing minority.  

- Secondly, they are socially and economically marginalized – a ‘backward’ group, though they are not in a standard caste or tribal category.  
- Thirdly, the Indian approach to development of marginalized groups involves recognition, reservations and affirmative action (using the categories of caste, tribe, ‘other backward class’, as well as women).  So the editorial suggests that hijras be brought within the category of ‘other backward classes’ for purposes of programs and reservations.

Transgender culture has been part of the Indian community for centuries with an estimated million transgender people (there is no database that maps them) in the country today.  Due to the relative prevalence and also the acceptance of transsexualism, they cannot be ignored.  Unfortunately, they face extreme discrimination in health, housing, education, employment, law, etc.  Facing severe harassment with little or no opportunity for conventional jobs, most of them earn an income by performing at Hindu religious ceremonies and celebrations, or by begging and also in sex work.

It is the livelihood issues of transgenders that need focused attention.  Indisputably the most marginalized and ostracized community, transgenders need special quotas if they are to emerge from the shadows.  Unless they are able to integrate with the mainstream social order and share experiences with the general community, the current stigma will not disappear.  Being a visible minority and a part of India’s backward group of people, there are attempts to get them into the other backward classes (obc) group.  As the general obc category can now have subcategories, this seems a viable proposition and is one way of facilitating the social integration of transgenders.  In an age when the boundaries of sexual tolerance are shifting, the time is opportune for an active involvement of and collaboration with the transgender community.  Although much remains to be done before the line between acceptability and ostracism is finally removed.  Tamil Nadu has shown the way by taking the first step in this direction.

Apparently the Chennai High Court had accepted the inheritance rights of hijras ‘married’ to biological males.  There have also, apparently, been some developments on voting cards and voting rights, according to a side reference in an article on developments in Tamil Nadu:

In 1994, transgender persons got the voting right but the task of issuing them voter identity cards got caught up in the “male or female” question.  Several of them were denied cards with the sexual category of their choice.  Priya Babu, a transgender activist and writer based in Chennai, said that despite a Madras High Court ruling in 2004 several aravanis (as hijras are called in Tamil Nadu) were denied voter identity cards that recognized them as female.  The court had ruled that the transgender person could register as “either male or female” based on his or her statement.

In 2005 the central government introduced a category ‘E’ in passport application forms.  The ‘E’ stands for eunuch.  A number of hijra and aravani oppose the use of “E” on the basis that the term eunuch carries great historical stigma.  In November, 2009, national election authorities in India recognized, for the first time, a separate category for hijra.  Individuals can be registered as male, female or ‘O’ for ‘others’.  
Enumerators and booth-level officers (BLOs) shall be instructed to indicate the sex of eunuchs/transsexuals etc as ‘O’ if they so desire, while undertaking any house-to-house enumeration/verification of any application…

Nepal authorities are in the process of making a change for voting purposes, but, in November, 2009, had not yet decided on the exact terminology to use, perhaps ‘third gender.’
 

Another well-known example of problems in recognizing hijra/aravani identity came with the election of Kamla Jaan as Mayor of Katni in Madhya Pradesh in 2000.  In August, 2002, the Madhya Pradesh High Court invalidated her election on the grounds that a eunuch was “essentially male” and therefore could not run for a seat reserved for women.  The matter is apparently awaiting a decision by the Supreme Court.

It is in the state of Tamil Nadu that a consistent set of policies seem to have emerged since 2006.  Notable events have been:

1.
A workshop on “Third Gender Concerns” held in Chennai in March, 2006, with participation by officials from the government of Tamil Nadu.
2.
A Tamil Nadu Government Order on “Rehabilitation for Aravanis” issued in March, 2007.

3.
On July 2nd, 2007, ‘sex reconstruction surgery’ was performed legally for the first time in a Tamil Nadu hospital, implementing a part of the Government order of March, 2007.  In India, as in other countries with federal constitutions such as Canada and the United States, medical issues are regulated at the individual state level unless they come within the criminal provisions of the Indian Penal Code.
4.
On December 17, 2007, a network of NGOs together with the State Commission for Women organized a workshop on a range of transgender issues, including AIDS.  A distinguished six member jury heard accounts of problems and human rights violations and made recommendations to government.
5.
In January, 2008, the governor of Tamil Nadu, in an address to the legislative assembly, expressed concerns about the welfare of transgenders.  He announced a number of welfare measures, such as the issuance of welfare cards, free surgeries in government hospitals and the establishment of a separate welfare board for transgenders.  

6.
In March, 2008, the government of Tamil Nadu began issuing welfare cards for transgenders with “T” indicating the sex of the person.

7.
On April 10, 2008, a separate welfare board was officially established with the Minister of Social Welfare as president.

8. 
In May, 2008, Tamil Nadu announced that transgenders would have 30% of the seats reserved for women in arts and science colleges.  The application forms were revised to give three choices for gender: - male, female and transgender (“thiru nangai”).

9.
A Catholic organized one day seminar in Chennai in August, 2008, on health and employment issues for transgender people, had representatives from the Central and State government.


The first of these developments, listed above, was “The New Challenge: A National Workshop on Third Gender Concerns,” held in Chennai in March, 2006, with some external aid funding.  It brought together hijras from different parts of India and aravanis (the term in use in Tamil Nadu).  The secretary to the Governor of Tamil Nadu was the first speaker. There was some debate at the workshop over whether aravanis and hijras should seek to be recognized as women or as a third sex or third gender.

The Government Order of March 7th, 2007, was described in some detail in an article in the Indian Express:
In a significant move that will bring a change in the lives of the transgenders of Tamil Nadu, a Government Order has been issued to ensure equal opportunity for them in society.  The Government Order on ‘Rehabilitation of Aravanis’ (Eunuchs) was recently passed by the Social Welfare Department based on the recommendations of a sub-committee, comprising government officials from the Social Welfare, Health and Education departments along with social workers.


The order states that the Social Welfare Department will seriously look into legalizing Sex Re-Construction (SRC) surgery in Government Hospitals for the transgenders.  At present, the surgery is not legal in the state, forcing many transgenders to undergo the surgery in other states.  The order says the Social Welfare and Health departments will soon come out with a separate plan to legalise the surgery. …

In an important move, the order has further stated that government offices should not discriminate against the transgenders.  “Serious action will be taken against those who ill treat or misbehave with the transgenders,” said sources.  Instead, transgenders will be given priority in all government offices and hospitals on a humanitarian basis.  “Government doctors should provide proper treatment and counseling to them without discrimination,” sources explained.


The government will take serious disciplinary action against schools and colleges that deny admission for transgenders based on their sexuality. …


For providing livelihood for transgenders, special vocational training and skill development training will be given to a considerable number of them in a phased manner.  The number of self-help groups, already in place for them, will be increased.  Besides these, the government will soon take up the assessment and survey of the transgenders in the state.  …It is planned to sensitise officials on the treatment of transgenders.


The next step was the authorization of sex reconstruction surgery in July, 2007:

For the first time in the country, a government hospital in Tamil Nadu will perform sex reconstruction surgery on transgenders this week, marking an end to their ordeal at the hands of quacks.  In the first batch, eight transgenders are slated to undergo the surgery at the government hospital in Vellore district on July 5.  The surgeries will be performed free of cost following a government order issued by the Social Welfare Department in April last.  Since sex change was not legal in the country, transgenders had been thronging quacks to remove their genital organs.  Due to unscientific surgical processes followed by quacks, many transgenders had developed complications like urinary infections and allergies.  In one or two cases, people had died too, South Indian Positive Network president S Noori told reporters.


Tamil Nadu has an estimated population of 60,000 transgenders of whom 50 per cent had undergone the sex reconstruction surgery.
  

In response to these various state and national initiatives, the Ladies Organization of the Federation of Indian Chambers of Commerce and Industry, held a seminar in Chennai in September, 2007.  The opening speaker was Member of Parliament Ms Kanimozhi.  The focus was on the need to bring transgendered individuals into the mainstream.  A press report noted that: “Several multi-national companies have framed equal opportunity policies, vowing to not discriminate against those who have chosen another gender.” 

On December 17, 2007, a network of NGOs, working with the State Commission for women, held a public hearing on human rights and health issues, including issues relating to AIDS:
In the past 10 years concern about the transgender community became widespread owing to the fear of the spread of HIV/AIDS…  Since the hijra/kothi community has been found to engage in sex work, numerous non-governmental organizations (NGOs) have mapped them as “vulnerable population” for HIV/AIDS intervention projects.


A consequence of this has been the mobilization of the community to demand their rights.  Indeed, the Tamil Nadu government’s decision to set up a welfare board for them was the result of such NGO mobilization of transgender persons in the State.  On December 17, 2007, the Tamil Nadu AIDS Solidarity Action (TASA), which is a network of 18 NGOs, and the State Commission for Women (SCW) organized a public hearing where members of the transgender community spoke of human rights violations and other atrocities they faced.  


Listening to them was a six-member jury – K.M. Ramathal, chairperson of the SCW; K Sampath Kumaran, retired Punjab High Court Judge; K.M. Marimuthu, former Vice-Chancellor of Bharathiyar University; Ossie Fernandez, director of Human Rights Research and Advocacy Foundation; P. Kalimuthu, former Tamil Nadu Director General of Police; and Qudsia Gandhi, member of the SCW – whose recommendations formed a key input for the State government’s decision.

All these developments led to the January, 2008 statement of the governor in the Legislative Assembly and a series of implementation measures.  Welfare cards indicating “T” for sex were issued.  
The step by Tamil Nadu’s civil supplies department marks the first time that authorities anywhere in India have recognized the group.  …  This endorses the community’s alternative gender status and allows them to avail of government welfare schemes without being forced to present themselves as males or females.  “It’s a move to support these marginalized people.  They exist and we cannot ignore them.  We have to accept them as third gender,” said social welfare minister Poongothai Aladi Aruna, a genaecologist herself.  “we started with ration cards because it was the simplest thing to do.  Other documents such as passports and voter identity cards will involve policy decisions of the Centre. 

The separate welfare board was established.  Access to arts and science colleges was announced.  The application forms give three choices for gender: male, female and transgender (“thiru nangai”).

Till now, transsexuals managed to enroll in colleges only as males, though it went against their gender preferences.  However, this year, the transsexuals can join any Arts and Science colleges, be it co-educational or men’s or women’s colleges, as a “thiru nangai” (Tamil name for transgender).

“Transgenders can join any Arts and Science college retaining their status as transgenders,” the Joint Director of Collegiate Education Coimbatore region, Dr D Budrappan told TOI.

Government colleges here say they would admit any transgender who applies regardless of their merit. … For transsexuals like Divya Krishnan, who has been waiting for this “special recognition” for a few years now, it is a dream come true.  “I have been waiting to join the teacher training institute for the past two years.  But my application has been rejected consistently.  This year I will get admission.” 

Some support for policy change has come from the center:


Chennai: Union Finance Minister P. Chidambaram on Saturday appealed to the people to treat the marginalized sections, including the transgendered, with dignity, as they were also citizens of the country.  Launching a health insurance scheme for marginalized women and transgendered here, he stressed the need for understanding their aspirations and creating awareness among these sections of their rights.  Steering clear of all attempts to isolate them, the marginalized sections should become part of the mainstream.  They should shed their inferiority complex and lead a dignified life.


The progress in Tamil Nadu seems to have prompted change in the state of Bihar.  The state government announced that it would employ members of the kinnar community (described in the report as eunuchs) as security guards at remand homes for women and as music teachers in government schools.

The developments in Tamil Nadu and Bihar led to demands in Maharashtra state for jobs, reservations and protection against violence.
“Many of us are skilled workers while others are educated.  But still we are denied jobs.  The community is left with no other option but to beg or enter sex trade,” says Mohini, a eunuch who is well-versed in cooking.  “we approached some societies and asked for jobs as security guards, but in vain.  People simply don’t want us around” she adds.


Some banks had recruited eunuchs to recover bad loans.  Surprisingly, the recovery was 100 per cent. 
 
ECONOMIC AND SOCIAL DEVELOPMENT PROGRAMS


The approach in Tamil Nadu, described above, involves social and economic integration.  It uses the models of recognition and reservation which are familiar parts of Indian social policies for low caste and tribal communities.  Looking at other parts of Asia we also see some specific economic assistance or training programs established to respond to the marginalized situation of third sex groupings.

The August, 2008, one day seminar in Chennai, organized by a Catholic agency, had government representatives:

The daylong seminar had people from different walks of life including representatives from the Central and State government offices encouraging the community to come forward with their interests /inclinations /availability for work, so that the organizers could channelize their interests in different occupations like cell-phone repair, fixing audio-visual equipments, making broomsticks, baskets and so on.  Some companies had sent representatives offering to give members of the community a decent job and a salary and the organizers encouraged members of the transgender community to take up such offers and stay on the job.  They were divided into groups with resource persons from the Board interacting with them and introducing them to self-employment schemes like tailoring, making incense sticks, candles etc.

We have an article talking about an NGO involved in economic assistance programs with hijra:

Chuval Gram Vikas Trust (CGVT), an organization working for the rehabilitation of eunuchs and MSM, helped her [Mona Chavda, a hijra] get a loan to set up the [beauty] parlour. … CGVT claims to have helped integrate 100 eunuchs and MSM into society by providing them technical and financial assistance to set up a business.  Chandubhai Patel, Managing Trustee, says, “We help them network for getting business.  If they face any social problem, then we help too.”  The trust helps them procure water and electricity connections, open bank accounts and get ration and election cards, which were being denied to them earlier.  It also encourages them to form self help groups, which give social, medical and financial assistance.  In 2000, a CGVT survey identified 30,000 MSM and eunuchs in Gujarat… …when Asha Masi a enunch in Vadaj area, wished to be self-supportive, CGVT pitched in.  Since she knew sewing, the trust bought her a sewing machine and her daily income jumped by Rs 150.


We have another account of programs operating in Bangladesh by two NGOs, CARE and BONDHU.  But the account suggests limited success in their programs of DICS – drop-in centres.
A)  These organizations have generated temporal employments for the Hijras by directly employing Hijras as out-reach officers of these DIC’s.  However, the amount of salaries the employees are drawing could not be confirmed as those employed and the authorities concerned declined to divulge.

B)  Though the DIC’s have a statistical list of the number of Hijras securing medical services from them, many of the enlisted beneficiaries do not exist in reality.  Besides, most of the beneficiaries I interviewed denied being benefited.

C)  Though CARE DIC’s focus on socio-economic uplift at least in black and white none of these DIC’s has any program for the uplift of their socio-economic status.  Though in the DIC’s of CARE educational program is run, these programs are purely restricted to building of literacy so that the beneficiaries can sign their names in the register of the DIC’s which will work as an emblem of the services DIC’s are providing.  Interestingly none of the beneficiaries I interviewed turned out to be literate.


Khartini Slamah, a well-known mak nyah from Malaysia, has written about support from the government Welfare Department, and the development of a self-help organization.  With other mak nyahs she formed a national organization in 1987.  The individuals involved themselves coined the term “mak nyah” in 1987, derived from mak, meaning mother.
Because both gay men and mak nyahs have sex with men, some people thought that membership should be extended to both.  But we do not see ourselves as gay men, so we restricted membership to our own community.

A meeting was organized with the support of the Welfare Department.  This was a strategic alliance, since the Department looks on mak nyahs as a social problem and wants to rehabilitate us as biological men.  Through this alliance, the Association got a grant of RM 50,000 from the Welfare Department for mak nyahs to start small businesses, such as hairdressing salons, beauty parlours, and boutiques.  Many mak nyahs do have skills in these areas, but do not know how to manage money or a business.  In the absence of any training on aspects of building a business, or other support skills, these businesses were unable to sustain themselves.


After a year of organizing, 500 mak nyahs were involved in the association, of whom 200 were active members.  In one of our first actions, we filed police complaints against gangsters and pimps who harassed, assaulted and extorted money from transsexuals.  This led to many gangsters and pimps being arrested.  Taking appropriate action on our own behalf created a sense of empowerment for us as a community.


The association also battled against the societal perception of mak nyahs as sex workers or showgirls.  It is assumed that mak nyahs can’t do other things – that our ‘gender issues’ and our sexuality are so different from what people think is “normal” that we are only good for sex and entertainment.  We organized fundraising events for senior citizens, disabled people, and other groups.  This was a powerful step in enabling society to see us as human beings with concerns other than gender and sexuality.


The association was in operation for more than three years until it was banned by a religious intervention, ostensibly because the association was encouraging more mak nyahs to be involved in sex work.  We tried to register the association during this time but were not allowed to do so.  Still, during its three-year tenure the association achieved one very important thing; it sowed the seeds of unity among us, and gave us a sense of community.  Our work also instilled in us a sense of the belief: “We can!”

Kartini Slamah went on to join the Pink Triangle Foundation (now PT Foundation), which runs separate programs for gay men, lesbians, IV drug users, HIV+ and mak nyahs.

The story circulated in April 2007 that Nepal now had its first gay beauty salon.

“Metis like to use beauty aids and are naturally drawn to the beauty business,” Sophie said.  “Since most are illiterate, not able even to sign their names, a salon is one business they can run on their own.  They are also interested in other fashion-related activities, like boutiques.  But such projects would need more capital.”
The first  lot of gay beauticians needs to juggle their schedules to keep the salon running.  Most of them work either as waiters in nightclubs or as dancers.  A few are also likely to be male sex workers who work till two in the night.

Transgender people in Nepal will now have the opportunity to study to become hairdressers and beauticians under a new scheme funded by the Norwegian government.  The beauty and hair treatment courses, as well as cooking, catering and waiter training, will be offered as part of a three year, 49,000-dollar project funded by the Norwegian Agency for Development Cooperation and run by Blue Diamond Society, a Kathmandu-based NGO fighting for the rights of sexual minorities and active in the field of AIDS prevention.  Transvestites are a particularly marginalized and vulnerable group with little or no access to the job market, and frequent violence directed against them. … Because of their physical appearance, transgender people are often prohibited from attending school and experience great difficulties in finding jobs.  The project seeks to provide income-generating skills training in order to give sexual minorities, who often work in the sex industry, the opportunity to seek alternative jobs.


In Indonesia the Social Welfare department has identified waria as an economically marginalized group and established training programs.  As in other examples noted above, waria may get training to work in beauty parlours.  

THIRD SEX ORGANIZING AND VISIBILITY


There are waria organizations in Indonesia, one going back to the 1960s.  There are waria groups within various political parties, including Golkar, the party established by former President Soeharto.  They provide entertainment at political rallies.  The Department of Social Welfare, as well as municipal governments and political parties, have been involved in organizing or supporting waria organizations.  ProGay in the Philippines, which began as a left wing student movement, says its membership is mostly bakla living at the local barangay level.  Bakla “Gloria look-alike contests” featured at political rallies in the last national election.  As we have seen above, mak nyaks in Malaysia organized a national body in 1987, coining the name mak nyak in the process.  They established working relations with the Ministry of Social Welfare.  But the association was dissolved on the basis of religious objections focused on mak nyak prostitution.  Mak nyak programs were restarted under the umbrella of the Pink Triangle Foundation, which had a focus on HIV/AIDS prevention and developed good relations with the Ministry of Health and the government’s national AIDS foundation.  The only kathoey organization in Thailand appears to be a group called Sisters in the resort town of Pattaya, active on HIV/AIDS prevention.  Some kathoey are active in male run AIDS organizations, like MPlus in Chiang Mai.

Hijra, and parallel groupings, are very visible in India, but highly stigmatized.  The major traditional hijra national event appears to be the annual Chittirai-Pournami festival at the Koothandavar Temple in Koovagam village on the East coast near Chennai (Madras).  The gathering starts on the full moon in April and continues for ten days.  A documentary on the festival by Parthiban Shanmugam entitled “The Celestial Brides” played in film festivals in 2006.  The title comes from the idea that aravani are incarnations of Mohini, the feminine form of the Hindu god Krishna.  At the end of the Koovagam festival they marry the warrior deity Aravan.

This year [2007] the Koothandavar festival was bigger and more strident with a crowd of around 25,000 people.  Picture shows that not only the ‘Aravanis’ but so called straight guys also maintain the ritual with full zeal.  The police department was very active and cooperative in maintaining the crowd gathered in Koovagam.  This is also to inform that people from various countries and walks do join the festival for their study or research purpose.


As part of this celebration many events are also organized each year in Villupuram.  This year also beauty contests and other cultural events were organized where lots of eunuchs from different parts of the country participated with full enthusiasm.  On April 30, Miss Hijra Queen 2007 was organized and Ms. Padmini from Coimbatore won the crown, where as Ms. Rasika from Salem won the famous Miss Koovagam title on May 1, 2007.

Overcoming older images has proven slow.  
Stories emerged of hijra being elected as majors of small towns.  Because they had no children and probably no husband (and probably were alienated from their birth families), they could be trusted to not reward kin.  They were an honest alternative to old-style local politicians.  Other stories emerged.  A local government hired hijra to harass individuals into paying back taxes.  Hijra are famous for demanding contributions from small businesses and families (on occasions of weddings and births), and threatening harassment and embarrassment if their demands are not met.  They proved adept at helping in the collection of back taxes.  In another story, hijra were hired by a bank to demand loan repayments.  A story in early 2007 told of hijras going door to door in Bhopal in a public campaign to get parents to immunize their children against polio.  They took on this job with permission from their community leaders.


There have been odd instances of transgender persons occupying positions of political power – Shabnam Mausi became Member of Parliament from Sohapur in Madhya Pradesh in 2000 and Kamla Jaan was elected Mayor of Katni in Madhya Pradesh in 2000– but these have not significantly empowered the larger community.

Shabnam Mausi is a well known figure in India.  A Bollywood musical was made of her life in 2005 by Frameline.

India’s social and political circles have accepted transgenders.  Kamala Jaan became the first eunuch to be elected mayor of an Indian city, Katni in Madhya Pradesh, in January, 2000.  A month later, Shabnam Mausi, another transgender, created history by getting elected to the Madhya Pradesh assembly from Sohagpur constituency.  However, in February 2003, the MP high court struck down Kamala Jaan’s election upholding a trial court’s verdict that eunuchs were male and, hence, could not seek election to offices reserved for women.  Kamala’s appeal, though admitted by the apex court, is still pending.  If Kamala’s plea gets accepted by the apex court, whenever it decides to hear her/his petition, it would definitely mark an advancement in the legal thinking for transgenders.

In June, 2008, “eunuch leader” Santosh Kumari Mahant won election to the Bathinda Municipal Corporation.  “She had won two earlier municipal council elections in Rampura Phul, but this time Chief Minister Parkash Singh Badal handpicked her to fight the election here [in Bathinda in Punjab state].”

An interesting figure is Rose Venkatesan a transgender host of a late night TV Tamil language chat show that began in February, 2008.  The show is called “Yours, Rose” or “Ipadikku Rose.”  It is not clear whether she identifies as a hijra.  She has not had genital surgery, though she says she is considering it.  She takes hormones.  She lives as a man at home with her parents.  She studied biomedical engineering in Louisiana in the United States.

On a recent afternoon, she spent five hours having makeup applied and posing for a photo shoot for Society, an upscale magazine.  She wore a designer sari with matching bracelets and chandelier earrings.
  
Rose was following in the footsteps of Begum Nawazish Ali, an extremely popular transgender talk show host in Pakistan, who visited India in December, 2007, with plans to do a version of her program on a Hindi television channel.
  

An account of Tamil Nadu’s decision to admit aravani to colleges as “T” credits Rose for inspiring change:
The inspiration came from Rose Venkatesan and a few other “she-males” as they are often referred to.  Venkatesan’s story exemplifies the struggle the community has to face to be in a mainstream vocation.  The host of a controversial talk show that has hit the tv screens in south India, Rose Venkatesan is a 28-year old transgender who was forced to grow up as a boy, and struggled with discrimination and stigmitisation before building a career.  Unable to face a gender dilemma, Venkatesan spent adolescence immersed in books and in due course became a mechanical engineer with a master’s degree in biomedical engineering from the Louisiana Tech University in the United States.  Rose Venkatesan has been campaigning for gender justice in education, highlighting that education alone can change the outlook of transgender people and empower them economically.  The personal struggle of transsexuals like Rose Venkatesan are slowly acquiring a political dimension and the transgender community has been able to mobilize and empower itself, finding a voice that can be heard.


Another public figure is Laxmi Narayan Tripathi from Mumbai, who has emerged as a national and international activist.

“People called me drag queen, hijra, bilea (a local Maharashtrian word) but it never embarrassed me.  I was never upset because even as a fifth-class student, I was very clear about my identity,” says Laxmi.  Though it wasn’t all that easy in the beginning, her mind cleared after an interaction with Ashok Row Kavi, a leading gay activist: “I confided in him that the world thought I was abnormal.  He said ‘Laxmi Narayan, you are normal, the world around you is abnormal.’  It stuck with me and ever since I’ve been comfortable in my skin.”
Though it wasn’t easy in the beginning, her parents eventually supported her sexual preferences.  After completing her high school studies, Laxmi studied bharatnatyam and subsequently opened dance institutes in various parts of Mumbai.  “I’ve become so busy with all the NGO work that all dance classes are taken care of by my adopted son, Deepak.
  
She has an NGO named Astitva, which, she says, has 2,500 members.  She has been prominent at a number of national, regional and international events.  She was at the Asia-Pacific consultation on male sexual health organized by UNAIDS, Naz Foundation International and the Ministry of Health of India in 2006.  She was active at the UN High Level Meeting on AIDS in New York in June, 2008.
  She danced at the pride parade at the international AIDS meeting in Mexico City in August, 2008, attending the meet with funding from the Netherlands.  A film, “Between the Lines: India’s Third Gender”, looks at the Hijra community in Bombay.  Laxmi is one of the subjects of the film
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B.
THE WESTERN MODEL OF INDIVIDUAL TRANSSEXUAL RIGHTS 

While developments in India and Nepal focus on seeing third sex people as clearly identified groupings, comparable to ethnic or caste groups, the recognition of transsexual rights in the West began by seeing transsexuals as individuals, albeit unusual or abnormal individuals.  
The sexological literature of the late 19th century contains accounts of men and women who felt that their true identity lay with the other sex.  In the 1920s and early 1930s, Dr. Magnus Hirschfeld’s Institute for Sexual Science in Germany performed sex reassignment surgery.  Information on the possibility of surgery spread in popular media.  Two famous examples were Lili Elbe in Europe in the 1930s and Christine Jorgensen, of the United States, who had surgery in Denmark in the 1950s, though such surgery was only being performed on an experimental basis in Denmark.  The treatment was not regularly available in Europe at the time.  

Transsexuals were identified in 1949 as an independent sexological category, separate from homosexuals or transvestites.  Sex reassignment surgery (SRS) slowly began to be available in the West from the 1960s, later spreading to most parts of the world.  The number of individuals seeking surgery was much higher than expected.  

The phrase “gender identity” is now the standard term to describe an individual’s subjective understanding of their sex.  It was coined in 1964, replacing the older terminology of a ‘psychological sex’ that differed from a biological sex.  In 1973 the term “gender dysphoria” was introduced to describe the psychological condition that would justify, on medical grounds, reassignment surgery.  The European Court of Human Rights has recently referred to the idea of a “mental sex” that is different than the persons physical sex.
The Harry Benjamin International Gender Dysphoria Association (now the World Professional Association for Transgender Health) was formed in 1979 and issued a set of ‘standards’ that have been relied upon almost everywhere.  Today the legitimacy of the medical category and surgical treatment, in proper cases, is no longer questioned.  The 2008 Transgender EuroStudy speaks strongly about the success of treatment:
The most comprehensive review of gender reassignment spanning over 30 years, 13 countries and over 2000 patients concluded that gender reassignment treatment was generally effective in relieving gender dysphoria, and that its positive results greatly outweighed any negative consequences gender reassignment yielded for patients with gender dysphoria (Pflafflin and Junge, 1998).  Pfafflin and Junge looked at the specific beneficial effects of gender reassignment in four areas: subjective satisfaction, mental stability, socio-economic functioning, and partnership and sexual experience.  The most important area they identified was subjective satisfaction, which they noted was a demonstrated outcome in all the studies they reviewed.

The first step is a diagnosis of ‘gender identity disorder’ (under the American Psychiatric Association Diagnostic and Statistic Manual of Mental Disorders, DSM-IV) or ‘transsexualism’ (under the World Health Organization ICD-10).  Two psychologists or psychiatrists must confirm the diagnosis.  Patients are required to live in the desired sex, taking hormones, for one or two years, before surgery will be authorized.  

The general assumption has been that both male to female (MTF) and female to male (FTM) transsexuals, at the end of their ‘transition,’ will be recognized simply as men or as women.  In that sense they ‘disappear’ as a distinct category or grouping.  They do not seek a ‘third sex’ identity.  
While groups like the hijra and meti are usually thought of as old groupings within Asian societies, in the West transsexuals are seen as new.

The trans community is still relatively ‘young’ in that the ‘first generation’ underwent gender reassignment in the 60s, 70s and 80s.  Moreover, the political, legal and social landscape was very different then and is continuing to change.

This Western approach focused on the medical category of “transsexuals” has its limitations.  
· It does not address the situation of transvestites and cross-dressers who do not seek bodily change.  
· It does not address the situation of masculine acting women or effeminate men – the toms, butches, ladyboys, koti of the world.  
· It tends to assume a transition from male to female.
  
· It does not say anything about the MTF who has hormone treatment and ‘top’ surgery (enhancing breasts), but no ‘bottom’ surgery (leaving the penis and testicles intact) – or the FTM equivalent, the person with chest reduction, hormone treatment, facial hair, and a vagina.  

These same limitations are shared by the South Asian approach of focusing on hijra, aravani, meti.  The larger category of koti, for feminized males, which some may see as including hijra, is not the focus of attention.  
There are, of course, good reasons for limiting particular programs to transsexuals (for the legitimacy of the medical or social category is now well-established, and a particular course of treatment is understood).
  
A modern body of human rights law has come into place over the last twenty years which focuses on individual transsexuals.  The elements of the law are:

· access to medical treatment,

· alteration of personal documentation,

· non-discrimination in employment,

· the right to marry in the post-operative sex,

· equal rights in relation to children.

ACCESS TO TREATMENT  

The right to health, set out in Article 12 of the International Covenant on Economic, Social and Cultural Rights, would require access to diagnosis, counseling and, where appropriate, hormonal and surgical treatment.  


If surgery is a legitimate medical treatment (and not a kind of elective cosmetic surgery), it should be covered, as a matter of course, by public and private health insurance systems.  This is recognized in the Yogyakarta Principles. (13.a)  


In 2003 the European Court of Human Rights in the van Kuck case held that German courts had violated a patient’s rights by interpreting a health insurance contract as not requiring reimbursement for the costs involved in sex reassignment.  

The European Court of Human Rights in 2007 in L v Lithuania held that a government medical system could not refuse to provide surgery.  The individual had been diagnosed as a transsexual and a course of treatment had begun with hormones and surgical breast reduction.  Further treatment had been blocked, apparently in response to public statements by an important politician.  In court the government referred to the “cultural specificities and religious sensitivities of Lithuanian society…”  Moralistic opposition had set in, bringing to a halt a course of treatment that doctors had begun.  The Court ordered the government medical system to complete the treatment.


In a number of countries we have had court rulings or government policy announcements indicating that SRS will be performed without cost (in line with existing systems of government organized medical services covering recognized diagnoses and treatment).  Outside Europe, this is true in many state or provincial jurisdictions in the United States, Canada and Australia, as well as New Zealand.  It is true in Brazil after a ruling by a panel of federal judges in 2007.  It is now provided in Cuba.  In Vietnam it is free, but very restricted.  Tamil Nadu has provided free surgery in government hospitals since the policy announcement in January, 2008.  Sometimes it is said, in rather general terms, that such surgery is illegal in India, but it seems that rules vary from state to state.  


In contrast, in Thailand surgery is not covered by the government’s low cost medical scheme.  And in August, 2008, a Federal District Court in New York ruled that a refusal of a state medical plan to continue to fund hormonal treatment for a person diagnosed with gender identity disorder did not violate constitutional protections.

The issues around access to treatment involve various preconditions, some or all of which may be required before surgery will be authorized.  Examples of questionable preconditions are (i) the need for the individual to display an emotionally disturbed state, (ii) no successful erotic history, (iii) a goal of heterosexual relations (understood in terms of post-operative sexual characteristics), (iv) no marriage (or a divorce, ending any prior marriage) and (v) no children.  Surgery is not available in all countries.  For example, it is forbidden in Malaysia and allowed in Iran.  

With increased understanding of the condition of ‘gender dysphoria,’ issues have arisen about beginning treatment at an early age.  Early treatment has been occurring in particular cases with parental support.  Hormone therapy may be initiated which blocks the onset of puberty, preventing menstruation or voice change, in anticipation of the possibility of later more extensive medical intervention.  A strong transgender identity can occur at very young ages.  News stories in 2006 from Florida and Tokyo both reported male children being enrolled in a primary school or a kindergarten as neutral or female.  They strongly identified as females and the particular schools had become sensitive to gender identity issues.  In the Florida case, it was decided that the student would wear gender-neutral clothing and use a gender-neutral name.  Gender atypical pre-pubescent children may or may not go on to identify as transsexual or seek SRS.

Two very different criticisms of the medical framework have emerged, both minority positions.  One suggests that it is essentially conservative in that it reifies existing sex/gender stereotypes, rather than challenging them.  The second argues that the doctors deny agency to patients, who can only get access to surgery by claiming a pathological condition.  The latter critics want Gender Identity Disorder removed from the list of psychological disorders, as homosexuality was removed earlier.  

THE RECOGNITION OF POST-OPERATIVE SEX  

The first cases dealing with transsexual human rights issues were brought by individuals who had completed genital surgery and wanted their personal documentation – birth certificates, driver’s licenses, national identity cards and passports – to reflect their post-operative sexual characteristics.  The European Court of Human Rights recognized these claims as valid in 2002 in Goodwin v U.K.  This case is the leading judicial decision in the West on transsexual rights.
In 2004, after the United Kingdom enacted its Gender Recognition Act, only Albania, Andorra and Ireland in Europe had not recognized the post-operative sex of transsexuals.  Recognition has occurred in many other jurisdictions, including South Africa, Singapore, Japan, South Korea and some jurisdictions in China (but not Hong Kong).  
In the Muslim world, the change is recognized in Egypt, Indonesia, Iran and Turkey, but not in Malaysia.  The highest court in South Korea upheld a claim for changed documents in 2006, while the equivalent court in the Philippines rejected such a claim in 2007, beginning its judgment with a quotation from the Book of Genesis.

Conditions may be applied to the recognition of the new sex (as we have seen conditions being applied to limit access to treatment).  One common requirement has been that the individual have genital surgery, not simply chest or breast modification and hormonal treatment.  German legislation of 1981, for example, requires a “clear approximation to the phenotype of the desired sex” before a new birth certificate will be issued.  New Zealand legislation requires “a physical conformation” with the new sex.  This creates some incentive or pressure on individuals to have genital surgery.  Many transsexuals decide against such procedures, which are irreversible.  As a result there are individuals who have been diagnosed as transsexuals, who are taking hormones and living in the desired sex, but who cannot gain an alteration of personal documents.  

The problem is greatest for FTM (female to male) transsexuals, for there is no equivalence between the medical skills available for constructing a vagina and for constructing a penis.  Phalloplasty, as it is termed, is highly unreliable, and would typically require multiple surgical interventions at high cost.  A decision against phalloplasty may be the best decision even for the most committed FTM transsexual.  A requirement for genital surgery, then, would deny most FTMs access to altered documentation, no matter how fully they have taken up living as men.  The important Australian Family Court decision in Re Kevin recognized the marriage of an FTM who had not had genital surgery.

The Yogyakarta Principles state that no one should “be forced to undergo medical procedures, including sex reassignment surgery, sterilisation or hormonal therapy, as a requirement for legal recognition of their gender identity.” (3)

The 1981 German law has provisions on transsexuals who have not had genital surgery.  Such a person can change his or her name and can obtain a passport indicating as “sex” the sex in which the person is living.  The birth certificate will remain unchanged.  The national identity card does not specify “male” or “female” so the indictors of “sex” for the holder are name and picture.  The change of name and passport will be reversed if the individual marries a person of the opposite sex to that indicated on his or her birth certificate (ie, an FTM marrying a male).  The German constitutional court ruled in 2005 that the gender identity of non-operative transsexuals had to be respected.  This had the consequence that the rule in the 1981 law that the change of name and passport will be reversed ceased to be operative.  It is expected that the registered partnership law will be altered to allow registration of non-operative transsexuals in their lived sex, not their birth sex.  

The 2004 Gender Recognition Act in the United Kingdom allows the legal recognition of an acquired gender when the person (a) has been diagnosed with “gender dysphoria”, (b) has lived in the acquired gender for two years, and (c) intends to continue to live in the acquired gender until death.  Genital surgery is not required.  Spanish legislation in 2007 allows a change in birth certificates without genital surgery, but requires proof of “gender dysphoria” and at least two years of transitioning.  
The New Zealand Human Rights Commission in 2007 recommended a change in the law to recognize the changed sex of individuals who have taken “decisive steps to live fully and permanently” in the new sex.  The primary concern appeared to be the permanence of the individual’s behavioral change.  

A second condition for full legal recognition of the new sex may be certification that the individual is now sterile (the usual result of genital surgery).  This is required in Germany, Sweden, Holland and some North American states.  
In 2008 there was international publicity about a FTM in the state of Oregon in the United States who had undergone breast reduction and hormonal therapy and been legally recognized as male.  He married a female, but the wife was unable to conceive for medical reasons.  The husband was not sterile.  He stopped hormonal therapy and through alternative insemination, became pregnant and gave birth to a healthy daughter.  While much of the media coverage of the ‘pregnant man’ was sensationalistic, interviews with the couple seemed to show a successful and stable marriage.  

A third condition may be that the person is unmarried.  Austria required transsexuals to dissolve any existing marriage in order to gain corrected documentation.  In 2006 the Constitutional Court ruled that the requirement had no basis in Austrian law.  In 2008 the German Constitutional Court ruled the requirement of being unmarried violated the constitution.  The UK Gender Recognition Act requires the individual to be unmarried.  The Yogyakarta Principles state that no “status such as marriage or parenthood, may be invoked as such to prevent the legal recognition of a person’s gender identity.” (3)

THE RIGHT TO MARRY

Marriages of transsexuals with altered documents have occurred in jurisdictions that have not expressly recognized a right to marry.  In some cases the marriage has been subsequently challenged.  In 1970 the leading English decision Corbett v Corbett held such a marriage invalid.  Similar rulings have occurred in Texas, Kansas, Ohio and Florida.
  
Other decisions have upheld marriages: MT v. JT (New Jersey, 1976); Attorney General v Otahuhu, New Zealand, 1994; Veccione v Veccione, California, 1996; Re Kevin, Australia, 2003 (an FTM case where genital surgery had not taken place). 

The 2002 decision of the European Court of Human Rights in Goodwin v. UK upheld Goodwin’s right to marry in the post-operative sex.   The decision has been implemented in the United Kingdom by the Gender Recognition Act, 2004.  

The U.S. Citizenship and Immigration Service announced in 2004 that it would not recognize any marriage for immigration purposes where one party had changed or intended to change his or her sex, noting conflicting rulings on transsexual marriages in the various states.  But in 2005 the Board of Immigration Appeals in the Lovo-Ciccone case accepted as valid a North Carolina marriage between a MTF and a foreign man for immigration purposes.

There can be issues of parental status.  In X, Y and Z v. UK, a child was born to the female partner of an FTM, the child having been conceived by alternative insemination.  As a condition of the treatment being made available, the FTM husband was required to assume legal financial responsibility for the child.  The European Court upheld the refusal to list him as the father of the child on the child’s birth certificate.  The case was brought by Stephen Whittle, a transsexual activist and academic, who discussed it in his writings.  After the Goodwin decision parental status should be available for the transsexual partner either by marriage or adoption. 

TRANS ORGANIZING AND VISIBILITY
In the first decade of the twenty-first century transsexual or transgender individuals were elected to office in national or regional legislatures in India, Italy, Japan and New Zealand.  The most famous modern dancer in China is transsexual, as is one of the best known popular singers in the Republic of Korea.


There is some extent, now, of organizing around Western transsexual issues.  The International Lesbian and Gay Association (ILGA) established a “Trans Secretariat” at the world conference in Geneva in 2006.  It now publishes a newsletter.


ILGA Europe (www. ilga-europe.org) and TransGender Europe (www. tgeu.org), with support from the European Commission, sponsored the publication: Transgender EuroStudy: Legal Survey and Focus on the Transgender Experience of Health Care, April, 2008.
  The lead author was Professor Stephen Whittle, pioneer UK transsexual activist, and one of the founders of the advocacy group Press for Change.  The study detailed the extent to which various European states did or did not comply with EU directives and the decisions of the European Court of Justice and the European Court of Human Rights on transgender/transsexual issues.
The 2nd European Transgender Council met in Berlin May 2-4, 2008, bringing together more than 2000 transgender activists.  Participants came from 83 groups in 38 countries.  Europe was heavily represented.  People also came from areas bordering Europe (Armenia, Turkey) and a bit further away (Kyrgyzstan, Israel, Azerbaijan, Georgia).  The only Asian country represented was Japan.  While the representation was impressive, no one came from countries with ‘third sex’ groupings.
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C.
DISCRIMINATION


Discrimination can only occur when the gender identity or sexual orientation of individuals is visible or known.  Generally speaking, discrimination occurs against individuals and groups that visibly depart from the norms or roles or manners for men and women in their particular societies.  

Third sex groupings, like hijra and kathoey, are well-known in their particular societies.  Indian and Thai people will easily identify them.  Transsexuals who seek to be recognized in their post-operative sex will, nevertheless, be very visible to others when they begin their process of transition.  Employers and co-workers will see that the individual is transitioning.  Effeminate men – ladyboys, kothi – and masculine women – tomboys, butches – are also visible as a result of their manners and dress.  
In contrast what we can call “gender normative” gay men and lesbian women – those who seem no different from heterosexuals – are usually able to “pass.”  They avoid discrimination by not being visible.  There is, however, some psychological cost to remaining “in the closet.”  Transsexuals in the West generally want to be protected from any disclosure of the fact that they are transsexuals.  The 2004 Gender Recognition Act in the United Kingdom has careful provisions on confidentiality.  However, some individuals now wish to be identified as a “transsexual women” or a “transsexual man,” rejecting the idea of simply passing as a person of the post-operative sex.   


Discrimination occurs for different reasons.  Often it is an antagonism to sexual and gender diversity arising from psychological fears, social disapproval or religious objections.  At other times it comes from employers who are concerned that their image will be affected if customers object to the identity or mannerisms of particular employees.  It is the discriminatory attitudes of third parties – customers – who are blamed for discrimination by employers.

It seems to be the same kind of emotional or social response that results in discrimination against homosexuals and against transsexuals.  So it is no accident that organizations like the Blue Diamond Society in Nepal and the PT Foundation in Malaysia are concerned with both sexual orientation and gender identity/gender expression.  Homosexuals and transsexuals form a working alliance, because they experience similarly gender based discrimination.  But, of course, homosexuals and transsexuals (and transgendered individuals in general) are not the same.  Transvestism is often associated with homosexuality, though most transvestites are heterosexual.  As well, most transsexuals seek heterosexual relationships, though their issues are now seen as linked to those of homosexuals.

BANNING DISCRIMINATION ON THE BASIS OF GENDER IDENTITY OR GENDER EXPRESSION

     SEX AND SEXUAL ORIENTATION / SEX AND GENDER IDENTIY

The UN Human Rights Committee in Toonen v Australia interpreted the prohibition of discrimination on the basis of “sex” to include discrimination on the basis of “sexual orientation.”  This is now the established interpretation of the International Covenant on Civil and Political Rights (a human rights treaty that Nepal has signed).  The Hawaiian Supreme Court has also ruled that sexual orientation discrimination is a form of discrimination on the basis of sex.  The European Court of Justice in P. v. S. and Cornwall County Council held that discrimination on the basis of transsexualism, was a form of discrimination on the basis of sex.  In a different case, Grant v Southwest Trains, it said discrimination on the basis of “sexual orientation” was not discrimination on the basis of sex.  United States cases generally say that discrimination on the basis of sexual orientation or transsexualism is not a form of discrimination on the basis of sex.  So we have conflicting decisions.

     THE PATTERN IN EUROPE

In 1996 in P. v. S. and Cornwall County Council the European Court of Justice held that discrimination on the basis of gender reassignment was discrimination on the basis of sex, and, for that reason, contrary to European Union law.  In K.B. v United Kingdom in 2004 and Richards v United Kingdom in 2006, the Court ruled against discrimination in pension rights for transsexuals, who had to be recognized in their changed sex.  Those rulings were repeated by the European Court of Human rights in Grant v UK in 2006.  
Anti-discrimination laws that include gender identity are now mandatory in the European Union, though not all member countries have yet complied with this requirement.

     THE PATTERN IN THE UNITED STATES

United States judicial decisions, with the exception of a major decision of the Hawaiian Supreme Court, have held that discrimination against transsexuals is not discrimination on the basis of sex.  
Many states have enacted antidiscrimination laws which include “gender identity” and some now “gender expression” as well.  The first law prohibiting discrimination on the basis of gender identity was enacted in the state of Minnesota in 1993.  With the enactment of such laws in Hawaii and Vermont in 2006, 31% of the US population was living in jurisdictions where such discrimination was prohibited.  
In 1991 transsexual women were barred from the Michigan Womyns Music Festival, a very well-known large national event, leading to annual protests until the 1994 decision to allow their participation.  In Richards v. United States Tennis Association the post-operative MTF Renee Richards was held eligible to participate in the United States Tennis Open tournament as a women, in spite of a chromosomal test adopted by the Association to determine sex.  It was noted that her physical characteristics did not give her an improper advantage over other players.  In 2004 the Olympic Games decided to permit transsexuals to compete in their post-operative sex if that “sex” was legally recognized in their home country.  That year the international office of the Miss Universe contest disqualified a well-known Chinese MTF fashion model from participating on the basis that she was a transsexual.  

A recurring issue relates to sexually segregated toilets.  In October, 2006, the New York Metropolitan Transportation Authority resolved a long standing dispute by ruling that individuals, throughout their extensive subway and railroad system, could access whichever restroom was “consistent with their gender expression…”  In 2008 there was considerable international publicity about the decision of one school in Thailand to open a third-sex toilet for kathoey and ladyboys.  
     RECOGNITION BY THE ORGANIZATION OF AMERICAN STATES

The General Assembly of the Organization of American States, on May 31st, 2008, approved a resolution “Human Rights, Sexual Orientation and Gender Identity.”  The resolution was presented by the government of Brazil and passed by consensus by representatives of 34 governments from all parts of the Western Hemisphere.  The resolution expresses concern about 

…acts of violence and related human rights violations committed against individuals because of their sexual orientation and gender identity.

It instructs the Committee of Juridical and Political Affairs to take up the issues, and asks for a report from the Permanent Council at the next General Assembly.  This is clearly an on-going agenda item for the 60 year old organization.  

The Organization of American States is in the process of drafting an Inter-American Convention against Racism and All Forms of Discrimination and Intolerance.  The current draft includes both sexual orientation and gender identity as protected categories.

     LAWS AGAINST CROSS DRESSING

In some jurisdictions there are laws against cross dressing.  Sometimes these laws, as in Malaysia, are only applicable to Muslims (though non-Muslims may be charged under secular provisions on “indecent behavior”).  The Yogyakarta Principles call on governments to repeal any laws that criminalize the expression of gender identity, including through dress, speech or mannerisms. (6.d)
     UNITED STATES CASES ON “SEX STEREOTYPING”
The 1989 U.S. Supreme Court decision in Price Waterhouse v. Hopkins dealt with the 1964 U.S. Civil Rights Act, which bars discrimination in employment on the basis of “race, color, religion, sex, or national origin.”  In 1982, Price Waterhouse, a large international accounting and business services firm, had 662 partners, only 7 of whom were women.  Ann Hopkins, a very senior and successful employee, was denied a partnership on the basis that she was insufficiently feminine.  She was advised to wear jewelry, use makeup, and take a course at ‘charm school.’  The court held that the legislation was “intended to strike at the entire spectrum of disparate treatment of men and women resulting from sex stereotypes.”  As a result, “sex” was extended to cover gender performance, gender expression, gender non-conformity and sexual stereotyping.

Subsequent cases ruled that the reference to “sex” in the Civil Rights Act does not cover sexual orientation or gender identity, but litigation continues.  Same-sex sexual harassment was held to be a form of sex discrimination by the Supreme Court in the 1998 Oncale case.  Sexual stereotyping was found in at least three lower court decisions involving transsexuals: Schwenk v Hartford, Smith v. Salem, and Barnes v. Cincinnati. 

In 2006 in Jespersen v. Harrah’s Casino a lesbian bartender who had worked at the casino for 21 years faced new rules requiring extensive facial makeup.  Jespersen, described as a gender non-conforming individual, had never worn makeup and found the requirement onerous.  The fact that she was a lesbian was not included in her lawyers’ arguments and not noted in any of the judgments.  This omission was to ensure that her case was considered on the basis of ‘gender stereotyping’ and not on the basis of ‘sexual orientation.’  Her refusal to wear make-up was referred to as “subjective.”  The make-up requirement, illogically, was held by the majority in the appeals court not to constitute a greater burden on women than men and not to involve sexual stereotyping.  

     UNITED KINGDOM CASES ON WORKPLACE DRESS CODES

Two cases in the United Kingdom have upheld employer’s dress codes. In Smith v Safeway a retail food supermarket required both men and women to conform to “conventional” male and female dress patterns, and specifically restricted men’s hair from being of a length that went over the shirt collar.  The rules were held not to offend the Sex Discrimination Act.  In a separate case, a dress code that prohibited men from wearing items of women’s clothing was upheld by a domestic decision and, in Kara v United Kingdom, by the European Commission on Human Rights.  Kara referred to himself as a bisexual male transvestite.  The Commission found the requirement of ‘appropriate’ dress could reasonably be regarded by the employer as necessary to safeguard its public image.   

     CONCLUSION


We have no clear and consistent patterns in these cases on discrimination based on gender identity and gender expression.  Sometimes we see “sex” being interpreted broadly to include “sexual orientation” and “gender identity.”  Sometimes not.  Sometimes discrimination on the basis of male effeminacy or female masculinity is held to violate norms.  Sometimes not.  As laws against discrimination on the basis of gender identity and gender expression spread, we can expect more litigation, and, hopefully, clearer rules.
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