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On October 5th, 2010, Mr. Justice Andrew Cheung, in a 105 page Hong Kong trial court decision, rejected the plea of W, a post-operative male to female transsexual, for a change in her birth certificate, to indicate that she was now legally a woman.  The designation of ‘sex’ had been changed on her identity card and passport.  A change in the birth certificate was necessary to allow her to marry a man.  This was a case about marriage.  
THE SLIPPERY SLOPE

The judgment begins by stating that a ruling in favor of W would have broader implications than simply determining the legal ‘sex’ of a post-operative MTF (male to female) transsexual.  A ruling would also apply to a female to male (FTM) transsexual.  As well, the judge added, a decision had implications for pre-operative transsexuals who had been diagnosed by psychologists as transsexuals.  
These opening remarks cannot be seen as merely stating the logical implications of a ruling.  The introduction of the issue of pre-operative or non-operative transsexuals automatically complicated the case.  Judges in the British common law tradition regularly say that their decisions are based on the particular facts before them.  Different fact patterns are to be resolved in future cases.  Judge Cheung, however, identifies a different fact pattern as, at least, on his mind.  What seems, at first glance, a simple claim by W, is being made more complicated.
Many female to male transsexuals avoid genital surgery.  FTM surgery is much more difficult and risky than MTF surgery.
  Any reference to an FTM who has not had genital surgery is likely to remind people of the highly publicized story from Oregon of Thomas Beatie, the ‘pregnant man.’  His legal ‘sex’ had been changed on the basis that he (a) had been diagnosed as a transsexual, (b) was given access to hormone therapy, (b) underwent breast reduction, (c) and lived ‘full time’ as a man.  He legally married a woman.  They wanted to have children.  She was infertile.  So the couple decided that it would be the husband, whose internal female reproductive organs remained intact, who would become pregnant by assisted insemination.  He gave birth to a healthy baby girl in March, 2008.  While the media fascination with the story of the ‘pregnant man’ died down after many weeks (and later cases were generally ignored, including his second pregnancy), the image remained.  He and his wife had appeared on the Oprah Winfrey show, and his image, cradling his pregnant body had appeared in the tabloid press all over the world.
  There is no reference to him in the judgment, but many would see his story as signaling what the future could hold in store if transsexuals gained broader recognition.  
The judge goes further in complicating the case by suggesting that a ruling in favor of the applicant “might be regarded as raising the question of same-sex marriage in Hong Kong.”  It could have, he says, “implications” for such marriages.
  This is illogical.  Most transsexuals seek to be recognized in their chosen sex.
  Most seek what they see as heterosexual relationships.  A ruling that W was legally a woman would end what was, by legal definition, a homosexual relationship between two men.  It would legally open the way for a heterosexual marriage.  This very specific context has no logical implications for homosexual couples who seek or enjoy same-sex relationships.
  Later in the judgment, Justice Cheung carefully distinguishes between ‘sexual orientation’ and ‘transgenderism.’  There is no confusion at that point in the judgment.  Yet, three times in his judgment he stated that the case raised the question, or had implications for, same-sex marriage in a general sense.  
Both the pregnant man and same-sex couples are uninvited guests, lurking in the hallways, waiting for their invitation to join the party in a new Hong Kong.  They are potential gate crashers and they complicate the case.
The judge goes further still.  A ruling in the plaintiffs favor has implications for family law, adoption, succession, immigration, property rights, taxation, criminal law and social welfare.
  He is being asked, he suggests, to rewrite much of HK law.  The problems of changing the established interpretation of “man” and “woman,” he says, cannot be under-estimated.  It would be “a major change in the law, having far reaching ramifications.”
  In his conclusions, late in the judgment, he speaks of being asked to “reform fundamentally social norms and practice” and “engineer a fundamental social and legal reform…”

We know at this early stage in the long judgment that the plea will be rejected.  The judge has described the potential implications of a ruling in favor of W as very disruptive.  Red flags are flying.  He repeats the arguments about same-sex marriage and the implications for many other parts of the legal system later in the judgment.  Lawyers call this ‘slippery slope’ reasoning.  If you take one step in the direction of accepting a claim, you are powerless to stop your slide down the slope.  At the bottom you find you have had to validate pregnant men and same-sex marriages.  Lawyers, judges and academics regularly criticize ‘slippery slope’ reasoning as more emotional than logical, but in practice it often influences judges and legislators (as we see in this decision).  
THE MEDICAL AND POLITICAL CONTEXT

The two legal issues in the case are (a) the interpretation of words in the marriage law, and (b) the implications of the Hong Kong Bill of Rights.  But, first the judgment sets out the medical, political and legal context.
Judge Cheung recognizes that there can be a ‘psychological sex’ which does not accord with the ‘biological’ sex of a person.  Individuals can have “a medically recognized condition known as transsexualism, gender identity disorder (GID), or gender dysphoria.”  According to current medical science the standard and necessary treatment is a process of “sex change” which can involve “psychiatric and psychological support, hormonal treatment and eventually surgical procedures…”
  Treatment, including genital surgery, is available in Hong Kong and publicly funded.  
In 2005 the Hong Kong SAR government established a “Gender Identity and Sexual Orientation Unit” to handle gender identity and sexual orientation issues and liaise with community organizations.  On the completion of genital surgery, Hong Kong will alter the Hong Kong identity card and the HKSAR passport.  It will not change the birth certificate, which determines ‘sex’ for the purpose of marriage.
  

THE LEGAL BACKGROUND


Since the terms ‘man’ and ‘woman’ in the Hong Kong statutes are not defined, interpretation falls to the courts.  The leading British case on the sex of a transsexual is Corbett v Corbett, decided in 1970.  A marriage was held null and void because the transsexual wife remained in law a man.
  Judge Omrod defined ‘sex’ in terms of biological characteristics (chromosomes, gonads and genitalia), rejecting psychological factors.  The decision was followed in subsequent cases in the United Kingdom, and by many cases in other jurisdictions.  Some US cases, as well as cases in Australia and New Zealand, rejected the reasoning.
  

A major break came with the European Court of Human Rights decision in Goodwin v U.K. in 2002.  It upheld a transsexual’s right to document change and marriage in the post-operative sex.  This was a legally binding interpretation of the European Convention on Human Rights for all members of the Council of Europe.  The highest court in the UK, the House of Lords, in 2003 in the Bellinger decision, reaffirmed the Corbett reasoning, while acknowledging that UK law was now clearly in conflict with the European Convention.
  There was a strong dissent.
Change came in the United Kingdom as a result of new legislation, not judicial reasoning.  The House of Lords in 2003 knew that a legislative solution was on its way.  The Gender Recognition Act was enacted in 2004, and stands as one of the most progressive national laws, largely because of its favorable treatment of transsexuals who have not had genital surgery.  The Hong Kong judgment links that legislation to the Civil Partnership Act of 2004, to “complete the picture…”
.  Again the judgment is linking same-sex marriage issues with transsexual issues.  The new law on civil partnerships, the HK decision is suggesting, resolved any concerns that an opening on the rights of transsexuals might spill over into a broader recognition of same-sex marriage.  The claim to “marriage” was rejected in the Civil Partnership Act, in favor of a parallel legal regime with identical rights and obligations.
The moral of the UK story, as recounted in the judgment, seems to be that the Hong Kong government should resolve both these issues by legislation, to make it clear that resolving one does not lead to an unintended resolution of the other.  The legislature can do this and deliver certainty and perhaps finality.  Courts may open a can of worms or start slipping down a slippery slope.
Given these new legislations the UK Government has been successful in defending subsequent challenges before the European Court of Human Rights regarding its continued ban on same sex marriage [citing two decisions] … A similar challenge against the Government of Austria was recently rejected by the European Court in Schalk and Kopf v Austria, No 30141/04, 24 June 2010.  The European Court reconfirmed the traditional view that marriage is “a union between partners of different sex” (para 55).

The European Court in the Schalk decision had looked at state practice and concluded that there was no consensus on the issue of marriage for same-sex couples in Europe.  Only Belgium Iceland, the Netherlands, Norway, Portugal, Spain, and Sweden had extended marriage.  Most other states had some form of registered partnership in place for same-sex couples.  As a result, at this point in time, the Court will uphold equal substantive rights for same-sex couples, but not require that such relationships be called a ‘marriage.’

The European consensus on transsexual marriage was very different.  The HK judgment noted that most countries in Europe allow transsexuals to marry in the post-operative sex.  This is common, as well in the United States, with some variation at the state level.  Brazil, Canada, Israel and South Africa also allow marriage in the post-operative sex.  In Asia such marriages are possible in Indonesia, Japan, Singapore, South Korea, Taiwan, and Mainland China.

STATUTORY INTERPRETATION

After setting the scene, the judge turned to the first legal argument.  W was arguing that the words “man” and “woman” in the HK marriage law should be interpreted to include transgender men and transgender women.  The UK marriage law and the HK marriage law both contain a statement that any marriage that is not between a man and woman is null and void.  This provision was introduced to confirm and codify the 1970 ruling in Corbett v Corbett.  The section is treated as fatal to any attempt to reinterpret these key terms.  As well the Corbett decision, as noted, was affirmed by the House of Lords in Bellinger in 2003.
  British judge-made common law was clear.

But Judge Cheung was not content to simply rule that UK law and HK law had settled this matter (perhaps because of a troublesome dissent in Bellinger and the detailed criticism of Corbett in the Australian Keven case).  He defends Corbett on the basis that marriage, as it “is understood traditionally, is for the procreation of children.”  

…the ability to engage in natural heterosexual intercourse is an essential feature of marriage.  I say this with full recognition that the law has always allowed people who are past their child bearing age to get married.  Likewise, infertility is not by itself a ground for denying a person’s right to marry.  Yet, all these “exceptions” do not detract from the fact that the central theme of marriage, as is understood traditionally, is for the procreation of children.


He notes that there is now a “lack of prominence of procreation” in views of marriage.  After an extended discussion, he confirms the existing “plain and ordinary meaning of the relevant words…”  A change would raise many problems.  Individuals exhibit different degrees of cross-gender behavior.  Individuals undergo different levels of treatment.  Should genital surgery be the dividing line for recognition (when the condition is largely psychological, not physical)?  The court is unable to answer these questions.  But there must be an adequate degree of precision and certainty, because marriage gives rise to legal consequences.  Other areas of law are affected – education, child care, occupational qualifications, criminal law, prison regulations, sport, the needs of decency and birth certificates.
  He is repeating himself. 

And again, this would be a form of same-sex marriage and therefore “a fundamental departure from the traditional concept of marriage…”
  Again he suggests it could open the issue of homosexual couples getting married.  He is repeating himself.  
He adds a new complexity.  What if in future it is possible to reverse a sex change?
  And another.  Should there be an obligation on the part of a transsexual to inform a partner that he or she has gone through reassignment surgery?  Would withholding such information constitute a ground for annulment?


The overwhelming complexity of these issues leads the judge to defer to the legislature to resolve the issues.
  As noted earlier, his recounting of the UK legislation, on both transgender issues and civil partnerships, suggested that it would be better for the legislative branch to act.  It could bring about change, deliver certainty and protect marriage.  There is, of course, an alternative possible lesson from the UK story.  It took the European Court of Rights decision in Goodwin v UK to push the government into legislating.  In that sense, the judicial and legislative branches worked together on reform.  Anyone following sexual and gender diversity issues in HK would say that the Legislative Council needs a push.  No judicial push will mean no legislation.  
CONSTITUTIONAL RIGHTS

Article 37 of the Basic Law gave constitutional status to the Hong Kong Bill of Rights.  The Bill of Rights copies language from the International Covenant on Civil and Political Rights:  

Article 19 (2) The right of men and women of marriageable age to marry and to found a family shall be recognized.

Judge Cheung notes the decision of the UN Human Rights Committee in Joslin v New Zealand in 2002, that the section does not give a right to a same-sex couple to marry.


He then gives a historically specific interpretation of legislative intention behind the use of the terms ‘man’, ‘woman’ and ‘marriage, using the date of 1990, the year the Basic Law was promulgated.
Back at that time, Goodwin was still a decade away and the traditional understanding of marriage had just been reconfirmed by the European Court in Rees, supra, three and a half years before.  So far as domestic law was concerned, at that time Corbett undoubtedly represented both English law and Hong Kong law.  In terms of society’s values and understanding of the institution of marriage at the time, there cannot be any possible doubt that post-operative transsexuals were not accepted in their assigned gender as such for any purposes, including marriage.

Can the historical understanding now be overcome, since the Basic Law, the Bill of Rights and the International Covenant , with their human rights provisions, are considered “living instruments…” capable of evolution in how they should be applied?  The Goodwin decision in Europe was not blocked by reference to the historical understanding of the provisions in question.  It focused on the impact of non-recognition on the individual – but also on European practice at that point in time.
Judge Cheung reasons that the court cannot define ‘marriage’ in any way that goes beyond the “contemporary social consensus” on what is included.  This allows the Goodwin decision to be distinguished.  The European Court of Human Rights in Goodwin looked for a contemporary social consensus in Europe.  
In Goodwin, as Schalk has explained, the European Court concluded that such a change was warranted by a convergence of standards among the Contracting States on the evidence before the Court.


Judge Cheung refuses to be dictated to by a new European social consensus.  When the European social consensus had not yet come into being, the European Court of Human Rights had refused to uphold document change.  Only when the social consensus changed, did we get the Goodwin decision.  There is no consensus, he goes on to say, among the 160 or more states who have signed the International Covenant on Civil and Political Rights.  He rejects finding a consensus among Chinese majority states:  Mainland China, Singapore and Taiwan all allow document change and marriage.  The reason he gives to reject a ‘greater China’ social consensus is odd.  He has inadequate information about the background to those legal changes.  He is not prepared to take the state of the law in greater China at face value.  The consensus he looks to, as a result, is in Hong Kong alone.  And, in the absence of other information, existing law is a guide to the consensus.  It is the very law that is being challenged that, in the end, tells us what local attitudes will accept.  But the laws in China, Singapore and Taiwan have no such message.
The European pattern of looking for a European consensus (an approach which probably is not used in any jurisprudence under the International Covenant on Civil and Political Rights) leads Judge Cheung, through this reasoning, to affirm the legal status quo in Hong Kong in the name of a social consensus.
  Nevertheless, a consensus that had been slow to develop in Europe was now being argued in Hong Kong, a jurisdiction where the issues were not new (surgery was available, some documents could be changed), but public consciousness of the issues, perhaps, had barely developed.  The judge notes that a legislature, unlike a court, is not bound to uphold a contemporary social consensus, and can legislate in ways that are designed to lead or change public opinion.  But we are in court, and the “contemporary social consensus” in Hong Kong is fatal to the plaintiff’s claim in court.  

In case where there is “no clearly discernable societal consensus, the stance of the elected legislature, as is reflected in the existing law of marriage, should be taken as representative of society’s view for the time being, pending the emergence of a clearer societal consensus.

So current social attitudes trump human rights.  Brown v Board of Education, the famous 1954 US school desegregation decision, was designed to change attitudes and practices.  Judicial decisions extending marriage in the US, Canada and South Africa have always been ahead of public opinion.  There was no social consensus supporting the judicial rulings in HK equalizing the age of consent for homosexual and heterosexual sexual relations.  But there are limits to how far courts can safely go beyond public opinion.  If a court goes too far, it will loose legitimacy.  It can also loose legitimacy if it always upholds the status quo.  If it leads, it may actually gain legitimacy over time, if public opinion shifts in favor of its rulings.

The concern with same-sex marriage now becomes clearer.  If the centrality of procreation to marriage has faded away in public thinking and practice, that would mean that the key aspects of marriage are “mutual society, help and comfort…”
  Sexual satisfaction, mutual society, help and comfort can be achieved in a relationship with a transsexual, in a same sex relationship and in a polygamous relationship.
  We are again sliding on the slippery slope.  Interestingly, this is a problem only in defining “marriage”, not in defining “man” and “woman.”  We have slipped from one definitional issue to another.
CONCLUSION

The arguments of W on both statutory interpretation and constitutional rights were rejected.  Judge Cheung ends by hoping that the case 
…would serve as a catalyst for the Government to conduct general public consultation on gender identity, sexual orientation and the specific problems and difficulties faced by transsexual people, including their right to marry.  The Government might wish to consider including in the consultation related issues and problems, such as same sex marriage, civil partnerships and the rights and difficulties of those involved, and to find out generally what members of our society think in relation to these sensitive matters and where the public good lies.


Here, and in other parts of his long judgment, he seems to be suggesting that HK would be wise to follow the British model of both a gender recognition act, and a separate civil partnership act.  
It is for the legislature to act.  That probably means no action.  Meanwhile, the trial decision is under appeal.
[] [][] [][] [][] [][] [][] [][] []
� 	See para 151 where this is recognized in the context of the Australian decision in Re Keven.


� 	See Thomas Beatie, Labor of Love: The Story of One Man’s Extraordinary Pregnancy, Seal Press, 2008.  If you google “pregnant man” you have access to many of the news stories of the pregnancy.  In August, 2010, on the street in Yangon, Myanmar, I purchased a DVD about Beatie, titles in local scrip, with the standard picture of him cradling his pregnant body on the cover.


� 	Paragraph 7-8. 


� 	W is not asserting an ongoing ‘transgender’ identity.  ‘Third sex’ categories (such as Hijra in India and Kathoey in Thailand) are not found in Confucian influenced countries in Asia.  W is not challenging the sexual binary.  W is seeking recognition as a woman.


� 	Judge Cheung seeks to deal with this issue in paragraphs 249-251.


� 	Para 9.


� 	Para 142 et seq.


� 	Para 243.  The decision of the Supreme Court of the Philippines, in the parallel case of Silverio v Republic, as well, describes the changes involved as very significant.  “The changes sought by petitioner will have serious and wide-ranging legal and public policy consequences. …[They will] substantially reconfigure and greatly alter the laws on marriage and family relations.”  To see accommodating a small minority as requiring such dramatic changes is not a rational analysis.


� 	Paragraphs 14 - 18.  He concludes that earlier views that it is the psychological state of the patient that should be changed had ended, for, in that sense, the condition was incurable in any other way than by some extent of change of the body and its presentation.  In paragraph 25 he notes that Hong Kong hospitals follow the World Health Organization’s International Statistical Classification of Disease and Related Health Problems which refers to “Gender Identity Disorders” under which “transsexualism” is listed as one such disorder.  He distinguishes transsexuals from transvestites or transgendered individuals in paragraph 27.  The judgment, in these ways, defines transsexuals as falling within an accepted medical category, and distinguishable from non-transsexual individuals who exhibit transgender characteristics.  The category, therefore, is workable from a medical and legal point of view.


� 	Paragraphs 33,34, 36.


� 	[1971] P 83, (1970).  The HK judgment notes that the decision was codified in the Matrimonial Causes Act of 1973 which added new language saying that a marriage shall be void if the parties are not respectively male and female.”  Identical wording is found in the HK Matrimonial Causes Ordinance.  Para 62.  Sex change surgery only became generally available in the west in the 1960s, making the Corbett decision very early in public awareness of transsexualism and the possibilities of genital surgery.


� 	Section 3.5, paragraphs 65 to 72.


� 	Paragraphs 82-92.


� 	Para 94.  If marriage had been opened to any two persons, then, for the purposes of marriage, there would have been no need for two statutes.  Special provisions would still have been necessary for document change for reasons separate from marriage.  The rejection of marriage in the partnership legislation meant that marriage for transsexuals had to be resolved separately.  Since same-sex marriage was not really a political option for the government at the time, there seems no reason to suggest that the two statutes were part of a package.  One wonders if same-sex marriage is not the central concern of Judge Cheung.  


� 	Para 95.


� 	Paragraphs 96 -103.  In paragraph 103 the judgment cites a background paper written by the current author on the countries in Asia which recognize document change and marriage.  In addition, the judgment cites a Malaysian court case, not included in that background paper, allowing change in identity card and family register.  The judgment does not mention Indonesia, where such marriages are possible.


� 	Paragraphs 118-119.


� 	Paragraphs 122-123.


� 	Para 147.


� 	Para 148.


� 	Para 146.  He accepts that currently genital surgery is described as irreversible.


� 	Para 154.


� 	Para 148.


� 	Para 175.


� 	Para 184.  The same historically specific interpretation is given to the International Covenant on Civil and Political Rights in para 185.


� 	Para 210.


� 	Para 211.  This anomaly – that document change and marriage is available in Singapore Taiwan and mainland China – representing some kind of societal consensus in what is sometimes called ‘greater China’ – is acknowledged in paragraph 224, where the judge expresses frustration in having no access to information “as to why the laws there were changed, or whether the present laws represent the societal consensuses in those societies.  In any event, I do not think it right to use a societal consensus, if any, reached elsewhere to determine, or to serve as evidence of, what the societal consensus in Hong Kong, if any, is.”  Of course in Goodwin the European Court of Human Rights looked at a general consensus in Europe to rule that the UK should change its approach.  And, as well, Judge Cheung uses the law in Hong Kong as a default reading on what the social consensus is in Hong Kong, absent better information (but does not apply that approach to greater China).


� 	Para 195.  He does not apply that reasoning in his analysis of PRC, Singapore, and Taiwan.


� 	Para 203.


� 	Para 206.


� 	Para 268.





